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US. Customs Service 


Treasury Decisions 


(T.D. 79-198) 
Customs Delegation Order No. 57 


Order of the Commissioner of Customs delegating authority under the Military 
Personnel and Civilian Employees Claims Act, 31 U.S.C. 240-242, to certain 
Customs officers 


By virtue of the authority vested in me by Treasury Department 
Order No. 177-22, revision 2 (34 F.R. 156), I hereby delegate to 
Regional Commissioners of Customs the authority to settle and pay 
claims not in excess of $15,000 arising under 31 U.S.C. 240-242 made 
by an employee of the U.S. Customs Service for damage to, or loss of, 
personal property incident to his service, when there is no doubtful 
question of law or fact. 

The payment of claims pursuant to this delegation shall be in 
accordance with regulations issued by the Department of the Treasury 
(31 CFR pt. 4). 

This order supersedes Customs Delegation Order No. 30, T.D. 
67-103 (32 F.R. 6373). 

Dated: July 17, 1979. 

R. E. CHasen, 
Commissioner of Customs. 


[Published in the Federal Register, July 26, 1979 (44 F.R. 43835)] 


(T.D. 79-199) 
Customs Delegation Order No. 58 


Order of the Commissioner of Customs delegating authority under the Federal 
Tort Claims Act, 28 U.S.C. 2671 et seq. to certain Customs officers 


By virtue of the authority vested in me by Treasury Department 
Order No. 145, revision 3 (32 F.R. 3066), I hereby delegate to the 
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Regional Commissioner of Customs the authority to consider, ascertain 
adjust, determine, deny, or settle and pay claims not in excess of 
$25,000 arising under 28 U.S.C. 2672 by reason of the negligent or 
wrongful act or omission of any employee of the Customs Service. 

This order supersedes Customs Delegation Order No. 53, dated 
February 11, 1976 (T.D. 76-47, 41 F.R. 7551). 

Dated: July 17, 1979. 

R. E. Cuasen, 
Commissioner of Customs. 


{Published in the. Federal Register, Aug. 26, 1979 (44 F.R. 43835)] 


(T.D. 79-200) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Hong Kong dollar, Iran rial, 
People’s Republic of China yuan, Philippines peso, Singapore dollar, Thailand 
baht (tical), Brazil cruziero 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 
, Brazil cruziero: 

July 9-13, 1979 
People’s Republic of China yuan: 
July 9-13, 1979 
Hong Kong dollar: 
July 9, 1979 $0. 195027 
ouny 10, POTS... etc ck ds shee eee . 194780 
Daly 34 A soca cous kee . 194894 
duly 12, 1979_. su2isus whl Uerowanndeene . 194932 
TY 13, FOTO. 2 sh cawkcn ce +sgeeseweeeua eee . 194894 
Tran rial: 
SUy 9-17) 107 Se 2 sales vou eh ee eos $0. 013150 
July 12-13, 1979 
Philippines peso: 
July 9-13, 1979 $0. 1365 
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Singapore dollar: 
July 9, 1979 $0. 462000 
July 10, 1979 . 462214 
July 11-12, 1979 . 462535 
July 13, 1979 . 462963 
Thailand baht (tical): 
July 9-13, 1979 $0. 0505 


(LIQ-3-0:D:E) 
Date: July 18, 1979. 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(T.D. 79-201) 


Changes in the Customs Field Organization; Section 101.3, Customs 
Regulations, Amended 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 


PART 101—GENERAL PROVISIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document changes the field organization of the 
Customs Service by establishing a new port of entry at Valdez, 
Alaska, in the Anchorage, Alaska, Customs district (region VIII). 
This change is needed because of a substantially increased demand for 
Customs services at Valdez resulting from a change in the method 
employed in transporting crude Alaskan oil from Valdez to refineries 
at ports on the gulf and east coasts of the United States. 


EFFECTIVE DATE: 7/25/79. 
FOR FURTHER INFORMATION CONTACT: Robert Schenarts, 


Inspection and Control Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-8151. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Valdez, Alaska, is the terminus of the trans-Alaska pipeline and the 
port of lading for crude oil to be shipped to refineries at ports on the 
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gulf and east coasts of the United States via the Panama Canal. Be- 
cause of the need to enter and clear vessels engaged in the transporta- 
tion of crude oil from Valdez, a Customs officer has been detailed there 
temporarily from the Anchorage, Alaska, Customs district. However, 
with the beginning of the summer tourist season and increased activity 
at other Alaska ports, it may nov be possible to continue this tem- 
porary service. 

Crude oil presently is loaded on large ships at Valdez, transported 
down the west coast of the United States, and transshipped to smaller 
U.S.-flag vessels for shipment through the Panama Canal to refineries 
on the gulf and east coasts. These operations have been conducted at 
sea, and the overall movement of crude oil from Alaska to the east 
coast has been designated as ‘‘domestic trade” by the U.S. Depart- 
ment of Commerce. Recently, certain refiners have received approval 
from the Department of Commerce to move these transshipment 
operations to a newly constructed onshore terminal in Panama. Con- 
sequently, the movement of oil will lose its “domestic trade’’ status, 
and those vessels transporting crude oil to the terminal in Panama 
from Valdez will have to be entered and cleared by Customs at Valdez 
before reloading. Once this change in transshipment procedures has 
been implemented, an average of 10 to 14 vessels per month will 
require the services of a Customs inspector at Valdez. The Anchorage 
Customs district then will be requested to furnish Valdez with an 
officer on an oncall basis to provide this service whenever needed. 

The closest Customs offices to Valdez from which officers can be 
detailed on a temporary basis are Anchorage, 150 air-miles away, and 
Ketchikan, 800 air-miles away. Local weather conditions frequently 
result in closures of the Valdez airport. Under the circumstances, 
Customs cannot guarantee prompt service to ships which will need 
to enter and clear at Valdez. Failure to expedite the clearance of these 
vessels may cause delays in the overall movement of crude oil and 
thereby contribute to a serious decrease in national oil supplies. Cus- 
toms, therefore, is of the opinion that the establishment of a port of 
entry at Valdez as soon as possible is warranted. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE PROVISIONS 


Because any delay in implementing this change could impede the 
transportation of crude oil to refineries and have a serious impact 
upon national oil supplies, contrary to the public interest, good cause 
exists for dispensing with the notice, comment, and delayed effective 
date provisions of 5 U.S.C. 553. Accordingly, this change is published 
in the Federal Register and Customs BuLLETIN as a final rule. 
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CHANGES IN THE CUSTOMS FIELD ORGANIZATION 


Under the authority vested in the President by section 1 of the act 
of August 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and dele- 
gated to the Secretary of the Treasury by Executive Order No. 10289, 
September 17, 1951 (3 CFR, 1949-1953 comp., ch. II), and pursuant 
to authority provided by Treasury Department Order No. 101-5 (44 
F.R. 31057), a new Customs port of entry is established at Valdez, 
Alaska, in the Anchorage, Alaska, Customs district (region VIII). 
The geographical boundaries of the port consist of that area in the 
State of Alaska as set forth on the U.S. Department of the Interior 
geological survey maps of Valdez, Alaska (quadrangles A-6 and A-7); 
and include the following: 

That area in the State of Alaska within the boundaries of 
section 36 of township 8 south, range 7 west; sections 31, 32, 33; 
34, 35, and 36 of township 8 south, range 6 west; sections 2, 3, 10, 
11, 14, 15, 16, 17, and 18 of township 9 south, range 6 west; 
sections 13 and 14 of township 9 south, range 7 west of the Cop- 
per River meridian; and the roadway of the Richardson Highway 
from section 11 of township 9 south, range 6 west to and including 


the roadway of the unnamed road connecting the Richardson 
Highway to section 14 of township 9 south, range 6 west. 


Because Valdez is situated in an essentially undeveloped area of 


Alaska which has not been thoroughly surveyed, the coordinates of 
the port limits cannot be stated more precisely. 


AMENDMENT TO THE REGULATIONS 


To reflect this change, the table in section 101.3(b), Customs Regu- 
lations (19 CFR 101.3(b)), is amended by inserting ‘Valdez, in- 
cluding territory described in T.D. 79-201.” directly below “Skagway.” 
in the column headed ‘Ports of entry” in the Anchorage, Alaska; 
Customs district (region VIII). 


REGULATION DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8, 
1978 (43 F.R. 52120), implementing Executive Order 120044, ‘‘Im- 
proving Government Regulations,” the Treasury Department stated 
that is considers each regulation or amendment to an existing regula- 
tion published in the Federal Register and codified in the Code of 
Federal Regulations to be “significant.’”? However, it has been de- 
termined that this amendment does not meet the Treasury Depart- 
ment criteria in the directive for a “significant” regulation because it 
is nonsubstantive, essentially procedural, does not materially change 
existing or establish new policy, and does not impose substantial 
additional requirements or costs on, or substantially alter the legal 
rights or obligations of, those affected. 
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DRAFTING INFORMATION 


The principal author of this document was Lawrence P. Dunham, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 

Dated: July 5, 1979. 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 25, 1979 (44 F.R. 43467)] 


(T.D. 79-202) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Visa requirements on entry of cotton, wool, and manmade fiber textile products 
manufactured or produced in Hong Kong 


There is published below a directive of May 3, 1978, received by 
the Commissioner of Customs from the chairman, Committee for the 
Implementation of Textile Agreements, concerning the visa require- 
ments on cotton, wool, and manmade fiber textile products manufac- 
tured or produced in Hong Kong. This directive amends, but does 
not cancel, that Committee’s directive of December 30, 1977 (T.D. 
78-81). 

This directive was published in the Federal Register on May 9, 
1979 (44 F.R. 27232), by the committee. 

(QUO-2-1) 
Dated: July 24, 1979. 
Wituram D. Styne 
(For Ben L. Irvin, Acting 
Director Duty Assessment Division). 


U.S. DePpaARTMENT OF COMMERCE, 
Tue AssisTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., May 3, 1979. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive of December 30, 1977, from the chairman of the 
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Committee for the Implementation of Textile Agreements, which 
established an export visa requirement for certain cotton, wool, and 
manmade fiber apparel products, produced or manufactured in Hong 
Kong and exported to the United States after December 31, 1977. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of August 8, 1977, as amended, 
between the Governments of the United States and Hong Kong; and 
in accordance with the provisions of Executive Order 11651 of March 
3, 1972, as amended by Executive Order 11951 of January 6, 1977, 
the directive of December 30, 1977, is amended to require that effective 
on June 1, 1979, export visas for cotton, wool, and manmade fiber 
apparel products in categories 330-359, 431-459, and 630-659, pro- 
duced or manufactured in Hong Kong and exported to the United 
Ssates, except properly certified shipments of such products valued 
under U.S. $250, will include a new endorsement stamp. A facsimile 
of the new stamp is enclosed. 

Both the category and quantity must be correctly indicated on the 
new stamp; otherwise, the merchandise will be denied entry. The 
only exception will continue to be those instances in which the quantity 
indicated exceeds the actual quantity of the shipment. 

Merchandise exported through June 28, 1979, which has the pre- 
viously authorized stamp on the accompanying export visa will not be 
denied entry into the United States for consumption, or withdrawal 
from warehouse for consumption. 

The actions taken with respect to the Government of Hong Kong 
and with respect to imports of cotton, wool, and manmade fiber 
apparel products from Hong Kong have been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the directions 
to the Commissioner of Customs, being necessary to the implementa- 
tion of such actions, fall within the foreign affairs exception to the 
rulemaking provisions of 5 U.S.C. 553. This letter will be published in 
the Federal Register. 

Sincerely, 
Rosert E. SHEPHERD, 
Chairman, Committee for the Implementation of Textile 
Agreements, and Deputy Assistant Secretary for Domestic 
Business Development. 
Enclosure. 


297-792—79-—2 
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Facsimile of Stamp Used by Hong Kong Government on Visas for 
Cotton, Wool and Manmade Fiber Apparel Products Exported to 
the United States 


This license has been issued in accordance with the terms of the 
HK/USA Textile Agreement and that the quantity(ies) listed below 
has been charged to 1979 quantitative limit(s) prescribed for the 
category(ies) of the product(s) in question for export to the United 
States. This copy is for presentation to the competent authorities in 
the United States. 


Licensing Officer No. for Director of Trade 
Industry & Customs 


(T.D. 79-203) 


Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in the Dominican Republic 


There is published below a directive of April 18, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in category 649 manufac- 
tured or produced in the Dominican Republic. This directive amends, 
but does not cancel, that committee’s directive of March 12, 1979 
(T.D. 79-143). 

This directive was published in the Federal Register on April 25, 
1979 (44 F.R. 24334), by the committee. 

(QUO-2-1) 


Dated: July 24; 1979. 
Witut1am D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 
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U.S. DEPARTMENT OF COMMERCE, 


Tue AssiIsTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., April 18, 1979. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF CusTOMS, 
Department of the Treasury, Washington, D.C. 20229. 


Dear Mr. Commissioner: To facilitate implementation of the tex- 
tile program, it would be appreciated if you would amend paragraph 
1 of the directive of March 12, 1979, from the chairman of the Com- 
mittee for the Implementation of Textile Agreements which estab- 
lished a level of restraint for category 649 from the Dominican Repub- 
lic, as follows: 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as ex- 
tended on December 14, 1977, and in accordance with the provi- 
sions of Executive Order 11651 of March 3, 1972, as amended b 
Executive Order 11951 of January 6, 1977, you are directed, 
effective on March 15, 1979, and for the 12-month period begin- 
ning on December 1, 1978, and extending through November 30, 
1979, to prohibit entry into the United States for consumption 
and withdrawal from warehouse for consumption of manmade 
fiber textile products in category 649, produced or manufactured 
in the Dominican Republic, in excess of 1,134,636 dozen. 


This letter will be published in the Federal Register. 
Sincerely, 
Epwarkp GortFRIED, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-204) 
Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
India 


There is published below a directive of June 27, 1979, received 
by the Commissioner of Customs from the acting chairman, Com- 
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mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of cotton textile products in categories 347/348 
manufactured or produced in India. This directive amends, but 
‘does not cancel, that committee’s directive of January 5, 1979 (T.D. 
79-82). 

This directive was published in the Federal Register on July 3, 
1979 (44 F.R. 38955), by the committee. 

(QUO-2-1) 
Dated: July 24, 1979. 


Witiram D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssisTANT SECRETARY FOR INDUSTRY AND TRADE, 


Washington D.C., June 27, #979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CuSTOMs, 
Department of the Treasury, 
Washington, D.C. 20229. 

Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive of January 5, 1979, from the chairman of the 
Committee for the Implementation of Textile Agreements which 
directed you to prohibit entry into the United States for consumption, 
or withdrawal from warehouse for consumption, of certain categories 
of cotton, wool, and manmade fiber textile products, produced or man- 
ufactured in India. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Wool and Man-Made 
Fiber Textile Agreement of December 30, 1977, as amended, between 
the Governments of the United States and India; and in accordance 
with the provisions of Executive Order 11651 of March 3, 1972, as 
amended by Executive Order 11951 of January 6, 1977, you are 
directed, effective on June 27, 1979, to increase the 12-month level 
of restraint established in the directive of January 5, 1979, for category 
347/348 to 111,455 dozen. 

The action taken with respect to the Government of India and with 
respect to imports of cotton textile products from India has been 
determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
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Therefore, the directions to the Commissioner of Customs, being 
necessary to the implementation of such actions, fall within the foreign 
affairs exception to the rulemaking provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 
Sincerely, 
Epwarp GoTtTFRIED, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-205) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry. 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in Colombia 


There is published below a directive of June 26, 1979, received by the 
Commissioner of Customs from the acting chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction 
on entry of cotton, wool, and manmade fiber textile preducts in 
certain categories manufactured or produced in Colombia. 


This directive was published in the Federal Register on July 3, 1979 
(44 F.R. 38956), by the committee. 
(QUO-2-1) 
Dated: July 24, 1979. 


Wituiam D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DeparTMENT OF COMMERCE, 
Tue AssISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., June 26, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 20229. 

Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on De- 
cember 20, 1973, as extended on December 14, 1977; pursuant to the 





12 CUSTOMS 


Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
August 3, 1978, as amended, between the Governments of the United 
States and Colombia; and in accordance with the provisions of Execu- 
tive Order 11651 of March 3, 1972, as amended by Executive Order 
11951 of January 6, 1977, you are directed to prohibit, effective on 
July 1, 1979, and for the 12-month period extending through June 30, 
1980, entry into the United States for consumption and withdrawal 
from warehouse for consumption of cotton, wool, and manmade fiber 
textile products, exported from Colombia in the following categories, 
in excess of the indicated 12-month levels of restraint: 

Category 12-month level of restraint 

313 9,095,000 square yards 
317 13, 500,000 square yards 
320 7,000,000 square yards 
443 11,405 dozen 

444 1,852 dozen 

633 70,939 dozen 

641 132,828 dozen 

666 128,205 pounds 

In carrying out this directive, entries of cotton, wool, and manmade 
fiber textile products in categories 313, 443, 444, 633, and 641, pro- 
duced or manufactured in Colombia, which have been exported to the 
United States before July 1, 1979, shall, to the extent of any unfilled 
balances, be charged against the levels of restraint established for 
such goods during the 12-month period beginning on July 1, 1978, 
and extending through June 30, 1979. In the event the levels of 
restraint established for that period have been exhausted by previous 
entries, such goods shall be subject to the levels set forth in this letter. 

Cotton and manmade fiber textile products in categories 317, 320, 
and 666, produced or manufactured in Colombia and exported to the 
United States before July 1, 1979, shall not be subject to this directive. 
Cotton and manmade fiber textile products in categories 317, 320, 
and 666 that have been released from the custody of the U.S. Customs 
Service under the provisions of 19 U.S.C. 1448(b) or 1484(a) (1) (A) 
prior to the effective date of this directive shall not be denied entry 
under this directive. 

The levels of restraint set forth above are subject to adjustment in 
the future according to the provisions of the bilateral agreement of 
August 3, 1978, as amended, between the Governments of the United 
States and Colombia, which provide, in part, that: (1) Within the 
applicable group limits of the agreement, specific levels of restraint 
may be exceeded by designated percentages; (2) these same levels 
may also be increased for carryover and carryforward up to 11 percent 
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of the applicable category limit; (3) certain consultation levels may 
be increased within the applicable group limits upon agreement be- 
tween the two governments; and (4) administrative arrangements or 
adjustments may be made to resolve minor problems arising in the 
implementation of the agreement. Any appropriate adjustments under 
the provisions of the bilateral agreement referred to above will be 
made to you by letter. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on January 4, 1978 
(43 F.R. 884), as amended on January 25, 1978 (43 F.R. 3421), 
March 3, 1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 26773), Sep- 
tember 5, 1978 (43 F.R. 39408), January 2, 1979 (44 F.R. 94), 
March 22, 1979 (44 F.R. 17545), and April 12, 1979 (44 F.R. 21843). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Colombia and 
with respect to imports of cotton, wool, and manmade fiber textile 
products from Colombia have been determined by the Committee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, being necessary to the implementation of such 
actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
Epwarp GorrrRieD, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-206) 
Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
Pakistan 


There is published below a directive of June 25, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textile products in category 363 manufactured or 
produced in Pakistan. This directive amends, but does not cancel, that 
committee’s directive of December 27, 1978 (T.D. 79-45). 
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This directive was published in the Federal Register on July 3, 
1979 (44 F.R. 38955), by the committee. 


(QUO-2-1) 
Dated: July 24, 1979. 


Wituram D. SLYNE 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssISTANT SECRETARY FOR INDUSTRY AND TRADE, 


Washington, D.C., June 25, 1979. 
Committee for the Implementation of Textile Agreements 


ComMISSIONER OF CusToOMs, 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: On December 27, 1978, the chairman, 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry for consumption, or withdrawal from warehouse 
for consumption, during the 12-month period beginning on January 1, 
1979, and extending through December 31, 1979, of cotton textile 
products in certain specified categories, produced or manufactured in 
Pakistan, in excess of designated levels of restraint. The chairman 
further advised you that the levels of restraint are subject to 
adjustment.! 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 14, 1977; pursuant to paragraphs 7(b) and 8(a) (ii) of 
the Bilateral Cotton Textile Agreement of January 4 and 9, 1978, 
between the Governments of the United States and Pakistan; and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 
are directed, effective on June 25, 1979, to increase the 12-month level 
of restraint established for cotton textile products in category 363 to 
5,833,640 numbers.? 


1 The term “‘adjustment” refers to those provisions of the Bilateral Cotton Textile Agreement of Jan. 4 
and 9, 1978, between the Governments of the United States and Pakistan, which provide, in part, that: 
(1) Within the aggregate and applicable group limits of the agreement, specific levels of restraint may be 
exceeded by designated percentages; (2) these same levels may be increased for carryover and carryforward: 
and (3) administrative arrangements or adjustments may be made to resolve minor problems arising in the 
implementation of the agreement. 


2 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1978. 





CUSTOMS 15 


The action taken with respect to the Government of Pakistan and 
with respect to imports of cotton textile products from Pakistan has 
been determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, being neces- 
sary to the implementation of such actions, fall within the foreign 
affairs exception to the rulemaking provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Dated: June 25, 1979. 

Sincerely, 
Epwarp GortrrieED, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements} 


(T.D. 79-207) 


Wool and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of wool and manmade fiber textile products manufactured 
or produced in Romania 


There is published below a directive of June 27, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of wool and manmade fiber textile products in categories 443 
and 645/646 manufactured or produced in Romania. This directive 
amends, but does not cancel, that committee’s directive of Decem- 
ber 28, 1978 (T.D. 79-47). 

This directive was published in the Federal Register on July 3; 
1979 (44 F.R. 38957), by the committee. 

(QUO-2-1) 
Dated: July 24, 1979. 
Wituram D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division)} 


297-792—79 3 
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U.S. DEPARTMENT OF COMMERCE, 
Tue AssistaANtT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., June 27, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusToMs, 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: On December 28, 1978, the chairman, 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry for consumption, or withdrawal from ware- 
house for consumption of wool and manmade fiber textile products in 
certain specific categories, produced or manufactured in the Socialist 
Republic of Romania and exported to the United States during the 
agreement year which began on January 1, 1979, in excess of desig- 
nated levels of restraint. The chairman further advised you that the 
levels of restraint are subject to adjustment.’ 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 14, 1977; pursuant to the Bilateral Wool and Man-Made 
Fiber Textile Agreement of June 17, 1977, as amended, between the 
Governments of the United States and the Socialist Republic of 
Romania; and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, as amended by Executive Order 11951 of 
January 6, 1977, you are directed to amend, effective on June 27, 
1979, the levels of restraint established in the directive of December 28, 
1978 for wool and manmade fiber textile products in categories 443 
and 645/646 to the following: 

Category Amended 12-month level of restraint ? 
443 7,886 dozen 
645/646 157,988 dozen 


The actions taken with respect to the Government of the Socialist 
Republic of Romania and with respect to imports of wool and man- 
made fiber textile products from Romania have been determined by 
the Committee for the Implementation of Textile Agreements to 
involve foreign affairs functions of the United States. Therefore, the 


1 The term “adjustment” refers to those provisions of the Bilateral Wool and Man-Made Fiber Textile 
Agreement of June 17, 1977, as amended, between the Governments of the United States and the Socialist 
Republic of Romania which provide, in part, that: (1) Specific limits within the applicable group limits may 
be exceeded by designated percentages to account fer flexibility; (2) specific ceilings may be increased for 
carryover and carryforward up to 11 percent of the applicable category limit; (3) consultation levels may be 
increased within the applicable group limits upon agreement between the two governments; and (4) admin- 
istrative arrangements or adjustments may be made to resolve minor problems arising in the implementation 
of the agreement. 

2 The levels of restraint have not been adjusted to reflect any imports after Dec. 31, 1978. 
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directions to the Commissioner of Customs, being necessary to the 
implementation of such actions, fall within the foreign affairs excep- 
tion to the rulemaking provisions of 5 U.S.C. 553. This letter will be 
published in the Federal Register. 
Sincerely, 
Epwarp GortFRiED, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-208) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or pro- 
duced in Thailand 


There is published below a directive of June 28, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in category 641 manu- 
factured or produced in Thailand. This directive amends, but does not 
cancel, that committee’s directive of December 27, 1978 (T.D. 79-43). 

This directive was published in the Federal Register on July 3, 1979 
(44 F.R. 38954), by the committee. 

(QUO-2-1) 
Dated: July 24, 1979. 
Wituram D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssIsTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., June 28, 1979. 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


CoMMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 20229 


Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on December 27, 1978, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton, wool, and 
manmade fiber textile products produced or manufactured in Thailand. 
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Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 14, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of October 4, 1978, as amended, 
between the Governments of the United States and Thailand; and in 
accordance with the provisions of Executive Order 11651 of March 
3, 1972, as amended by Executive Order 11951 of January 6, 1977, 
you are directed to prohibit, effective on July 2, 1979, and for the 
12-month period beginning on January 1, 1979, and extending through 
December 31, 1979, entry into the United States for consumption and 
withdrawal from warehouse for consumption of manmade fiber textile 
products in category 641, produced or manufactured in Thailand, in 
excess of 132,828 dozen.! 

Manmade fiber textile products in category 641, produced or 
manufactured in Thailand and exported to the United States before 
January 1, 1979, shall not be subject to this directive. 

Manmade fiber textile products in category 641 which have been 
released from the custody of the U.S. Customs Service under the 
provisions of 19 U.S.C. 1448(b) or 1484(a) (1) (A) prior to the effective 
date of this directive shall not be denied entry under this directive. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on January 4, 1978 
(43 F.R. 884), as amended on January 25, 1978 (43 F.R. 3421), 
March 3, 1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 26773), Septem- 
ber 5, 1978 (43 F.R. 39408), January 2, 1979 (44 F.R. 94), March 22, 
1979 (44 F.R. 17545), and April 12, 1979 (44 F.R. 21843). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The action taken with respect to the Government of Thailand and 
with respect to imports of manmade fiber textile products from Thai- 
land has been determined by the Committee for the Implementation 
of Textile Agreements to involve foreign affairs functions of the United 
States. Therefore, the directions to the Commissioner of Customs, 
being necessary to the implementation of such actions, fall within the 
foreign affairs exception to the rulemaking provisions of 5 U.S.C. 553. 
This letter will be published in the Federal Register. 

Sincerely, 
Epwarp GortrFRIED, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


1 The level of restraint has not been adjusted to account for any imports after Dec. 31, 1978. 
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(T.D. 79-209) 


Reorganization of U.S. Customs Service Headquarters 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice is to advise that the U.S. Customs Service 
will reorganize its headquarters and establish the following four 
major offices: The Office of Management Integrity, the Office of 
the Comptroller, the Office of Border Operations, and the Office of 
Commercial Operations. 

The main objectives of the reorganization are to structure a tightly 
knit policymaking organization at the headquarters level and to 
achieve, through the streamlining and consolidation of functional 
responsibilities, a balanced emphasis on both the business and enforce- 
ment components of the Customs Service, thereby enhancing the 
Customs Service responsiveness to the general public. 

The Office of Management Integrity will serve as the “Inspector 

General” for Customs and be concerned with compliance with laws 
and regulations, the proper use of resources and funds, and the personal 
integrity of Customs employees. The Office of the Comptroller will 
manage all funds and resources of Customs, provide all administrative 
support, including automatic data processing support, and provide a 
centralized planning capability. The Office of Border Operations will 
control all Customs operational activities along the borders, such as 
law enforcement, investigations, and passenger/carrier inspections. 
The Office of Commercial Operations will be concerned with all matters 
pertaining to duty assessment, regulations and rulings, and commercial 
trade. 
EFFECTIVE DATE: The reorganization will begin August 1, 1979. 
FOR FURTHER INFORMATION CONTACT: Edward L. 
Kittredge, Public Information Division, Office of the Comptroller, 
U.S. Customs Service, 1301 Constitution Avenue NW., Washington, 
D.C. 20229; 202-566-5286. 

Dated: July 20, 1979. 

R. E. CuHasEn, 
Commissioner of Customs. 


[Published in the Federal Register Aug. 26, 1979 (44 F.R. 43835)] 
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T.D. 79-210 
TITLE 19—CUSTOMS DUTIES 


Cuarrer 1—U.S. Customs Srrvice, DEPARTMENT 
OF THE TREASURY 


PART 153—ANTIDUMPING 
Methyl! Alcohol From Canada 


AGENCY: U.S. Treasury Department: 
ACTION: Finding of dumping. 


SUMMARY: This notice is to inform the public that separate 
investigations conducted under the Antidumping Act, 1921, as 
amended, by the U.S. Treasury Department and the U.S. Inter- 
national Trade Commission, respectively, have resulted in determina- 
tions that methyl alcohol from Canada is being sold at less than 
fair value and that these sales are injuring an industry in the United 
States. On this basis, a finding of dumping is being issued and, generally, 
all unappraised entries of this merchandise will be liable for the 
possible assessment of special dumping duties. 


EFFECTIVE DATE: 7/27/79 


FOR FURTHER INFORMATION CONTACT: Vincent Kane, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 ; 202-566-5492. 


SUPPLEMENTARY INFORMATION: Section 201(a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)) (referred to in this 
notice as the act), gives the Secretary of the Treasury responsibility 
for the determination of sales at less than fair value. Pursuant to this 
authority, the Secretary has determined that methyl alcohol from 
Canada is being sold at less than fair value within the meaning of 
section 201(a) of the act (19 U.S.C. 160(a)). (Published in the Fed- 
eral Register of March 30, 1979, 44 F.R. 19090.) 

Section 201(a) of the act (19 U.S.C. 160(a)) gives the U.S. Inter- 
national Trade Commission responsibility for determining whether, 
by reason of such sales at less than fair value, a domestic industry is 
being or is likely to be injured. The Commission has determined, and 
on June 29, 1979, it notified the Secretary of the Treasury that an 
industry in the United States is likely to be injured by reason of the 
importation of methyl alcohol from Canada that is being sold at less 
than fair value within the meaning of the act. Notice of this determina- 


tion was published in the Federal Register of July 12, 1979 (44 F.R. 
40734). 
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On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with 
respect to methyl alcohol from Canada. 

Methyl alcohol, also known as methanol, is classifiable under items 
Nos. 427.9600 and 427.9700 of the Tariff Schedules of the United 
States Annotated. 

Accordingly, section 153.46 of the Customs Regulations (19 CFR 
153.46) is being amended by adding the following to the list of findings 
of dumping currently in effect. 


Treasury 
Merchandise Country decision 


Methyl alcohol 


(Sec. 201, 407, 42 Stat. 11, as amended, 18 (19 U.S.C. 160, 173).) 
Dated: July 23, 1979. 
Rosert H. MunpHEIM, 
General Counsel of the Treasury. 


[Published in the Federal Register Aug. 27, 1979 (44 F.R. 44154)] 


(T.D. 79-211) 
TITLE 19—CUSTOMS DUTIES 


Cuapter I—U.S. Customs Service, DEPARTMENT OF THE TREASURY 


PART 159—LIQUIDATION OF DUTIES 


Final Countervailing Duty Determination Amoxicillin Trihydrate and 
its Salts From Spain 


AGENCY: U.S. Customs Service, Treasury Department. 
ACTION: Final countervailing duty determination. 


SUMMARY: This notice is to advise the public that a counter- 
vailing duty investigation has resulted in a final determination that 
the Government of Spain grants to producers and exporters of amoxi- 
cillin trihydrate and its salts benefits which constitute bounties or 
grants within the meaning of the countervailing duty law. Deposited 
countervailing duties in the amount of these benefits will be required 
at the time of entry in addition to duties normally collected on dutiable 
shipments of the merchandise. 
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EFFECTIVE DATE: 7/27/79 


FOR FURTHER INFORMATION CONTACT: Mary S. Clapp, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5492. 


SUPPLEMENTARY INFORMATION: On February 2, 1979, a 
notice of ‘Preliminary Countervailing Duty Determination” was 
published in the Federal Register (44 F.R. 6820). The notice stated 
that it had been preliminarily determined that benefits bestowed by 
the Government of Spain upon the manufacture, production, or ex- 
portation of amoxicillin trihydrate constitute the payment of a 
bounty or grant within the meaning of section 303, Tariff Act of 1930, 
as amended (19 U.S.C. 1303) (hereinafter referred to as the act). The 
instant determination includes amoxicillin trihydrate and its salts, 
as provided for in item No. 407.8517, Tariff Schedules of the United 
States Annotated. This description is used in order to cover all those 
products which receive the benefits under consideration. 

The benefits are received in the form of an overrebate upon export 
of the Spanish indirect tax, the ‘“‘Desgravacion Fiscal.”’ The overrebate 
consists of three elements: (1) The rebate of taxes on services and 
noncomponent inputs which are not physically incorporated in the 
final product; (2) a credit for a tax assessed on transactions between 
manufacturers and wholesalers which, in fact, is not assessed on 
export sales; and (3) a number of “parafiscal’’ taxes included in the 
computation of the rebate, which are charges assessed for services 
provided and which are not levied on an ad valorem basis. 

The submission of comments by interested parties has been invited 
but no additional data have been received. After consideration of the 
available information, it is hereby determined that exports of amoxi- 
cillin trihydrate and its salts from Spain benefit from bounties or 
grants within the meaning of section 303 of the act. 

The amount of the overrebate has been determined in accordance 
with the “Notice of Revised Method for Calculation of Bounty or 
Grant with Regard to Certain Indirect Taxes,” published in the 
Federal Register on January 17, 1979 (44 F.R. 3478). 

Accordingly, notice is hereby given that amoxicillin trihydrate and 
its salts which are imported directly or indirectly from Spain, if en- 
tered, or withdrawn from warehouse, for consumption on or after 
the date of publication of this notice in the Federal Register, will be 
subject to the payment of countervailing duties equal to the net 


amount of any bounty or grant determined or estimated to have been 
paid or bestowed. 
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In accordance with section 303 of the act and until further notice, 
the net amount of such bounties or grants has been ascertained and 
determined to be 0.62 percent of the f.o.b. value of the merchandise. 

Effective on or after the publication date of this notice, and until 
further notice, upon the entry, or withdrawal from warehouse, for 
consumption of such amoxicillin trihydrate and its salts imported 
directly or indirectly from Spain, which benefit from these bounties or 
grants, there shall be collected, in addition to any other duties esti- 
mated or determined to be due, countervailing duties in the amount 
ascertained in accordance with the above declaration. To the extent 
that it can be established to the satisfaction of the Commissioner of 
Customs that imports of amoxicillin trihydrate and its salts from Spain 
are benefiting from a bounty or grant smaller than the amount which 
otherwise would be applicable under the above declaration, the smaller 
amount so established shall be assessed and collected. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacture, production or exportation of amoxicillin trihydrate and 
its salts from Spain. 

The table in section 159.47 (f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry for “Spain,” 
the words ‘‘amoxicillin trihydrate and its salts’ in the column headed 
“Commodity,” the number of this Treasury decision in the column 
headed ‘“‘Treasury decision” and the words “Bounty declared-rate”’ 
in the column headed ‘“‘Action.” 

(R.S. 251, as amended, secs. 303, as amended, 624, 46 Stat. 687, as 
amended, 759 (19 U.S.C. 66, 1303, 1624)). 

This final determination is published pursuant to section 303(a) of 
the Tariff Act of 1930, as amended (19 U.S.C. 1303(a)). 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury De- 
partment Order No. 101-5, May 16, 1979, the provisions of Treasury 
Department Order No. 165, Revised, November 2, 1954, and section 
154.47 of the Customs Regulations (19 CFR 159.47), insofar as they 
pertain to the issuance of a final countervailing duty determination by 
the Commissioner of Customs, are hereby waived. 

Dated: July 23, 1979. 

Rosert H. MunpHeErm, 
General Counsel of the Treasury. 


[Published in the Federal Register Aug. 27, 1979 (44 F.R. 44154)] 


297-792—79—4 
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(T.D. 79-212) 


Countervailing Duties—Bicycle Tires and Tubes From the Republic 
of Korea 


Notice of petition filed by American manufacturer, producer, or wholesaler 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of petition filed by an American manufacturer, 
producer, or wholesaler, pursuant to section 516(a), Tariff Act of 1930. 


SUMMARY: This notice is to advise the public that an American 
manufacturer has filed a petition alleging that the determination of 
the Secretary of the Treasury that the bounties or grants received by 
Korea Inoue Kasei were equal to ‘0.5 percent of the f.o.b. price for 
export to the United States,” was erroneous, and requesting that 
countervailing duties should be assessed at the rate of 12.07 percent 
on bicycle tires and tubes manufactured and exported from the 
Republic of Korea by Korea Incue Kasei. 


EFFECTIVE DATE: 8/29/79. 


FOR FURTHER INFORMATION CONTACT: Theodore Hume; 
Office of the Chief Counsel, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5476. 


SUPPLEMENTARY INFORMATION: Pursuant to section 516(a), 
Tariff Act of 1930, as amended by the Trade Act of 1974 (19 U.S.C. 
1516(a)), and section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), notice is hereby given that a petition dated January 30, 
1979, was filed on behalf of Carlisle Tire and Rubber Co., an American 
manufacturer of bicycle tires and tubes. The petitioner alleges that the 
countervailing duties assessable on bicycle tires and tubes produced 
by Korea Inoue Kasei are too low and that the proper amount of 
countervailing duties should be 12.07 percent, not 0.5 percent as was 
stated in the final countervailing duty determination published 
January 12, 1979 (44 F.R. 20841). 

Before a decision is made with regard to this petition, consideration 
will be given to any relevant data, views, or arguments submitted 
in writing. Submissions should be addressed to the Commissioner of 
Customs, 1301 Constitution Avenue NW., Washington, D.C. 20229, 
in time to be received no later than 30 days from the date of publication 
of this notice in the Federal Register. 

Written submissions will be made available for public inspection 
in accordance with section 103.8(b), Customs Regulations (19 CFR 
103.8(b)), at the Classification and Value Division, Headquarters, 
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U.S. Customs Service, Washington, D.C., during regular business 
hours. 

This notice is being published pursuant to section 516(a), Tariff 
Act of 1930, as amended (19 U.S.C. 1516(a)) and section 175.21(a); 
Customs Regulations (19 CFR 175.21(a)). 


WitiraM T. ArcHey; 
Acting Commissioner of Customs. 


Approved: July 23, 1979. 
Rosert H. MunpHeEm; 
General Counsel of the Treasury. 


[Published in the Federal Register Aug. 30, 1979 (44 F.R. 44639)] 





Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the-Customs BULLETIN. 

Dated: July 18, 1979. 

SALVATORE E. CARAMAGNO, 
Acting Assistant Commissioner, 
Regulations and Rulings. 


(C.S.D. 79-276) 


Generalized System of Preferences; Clams From Republic of Korea; 
Executive Order 12041; IT Filed Before March 1, 1978; C.S.D. 
79-192 Revoked 

Date: February 28, 1978 
File: ENT-1-01 R:E:E 
3807076 K 
District Director or Customs, 


Baltimore, Md. 21202. 


Dear Sir: This refers to Baltimore consumption entry No. 125359, 
filed on March 7, 1978, liquidated on January 10, 1979. The entry 
covered a shipment of clams from South Korea. The merchandise was 
sent from Norfolk to Baltimore on IT No. 16194805 on February 6, 
1978. 

An Executive Order of February 25, 1978, removed clams from Korea 
from GSP eligibility, and stated that the order was effective as to 
articles that were both imported on or after January 1, 1976, and en- 
tered, or withdrawn for consumption, on or after March 1, 1978. 

In a letter of September 29, 1978,* to the importer’s customhouse 
broker, we ruled that since a consumption entry for the merchandise 
was filed after the effective date of its removal from GSP eligibility, 
your office correctly denied duty-free entry under GSP. 

Upon further review, we conclude that our ruling was in error, based 
upon past interpretation of the applicable law and regulations. Section 


* Published as C.S.D. 79-192. 
26 
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315(a) (2), Tariff Act of 1930, as amended provides that (except for 
quota merchandise) merchandise covered by an entry for immediate 
transportation, if entered for consumption at the port designated by 
the consignee in such transportation entry, is subject to the rate of 
duty in effect when the transportation entry was accepted at the port 
of original transportation. That provision applies to the merchandise 
in question, notwithstanding the above cited Executive order. The 
reasoning for our position is that it is presumed that Executive orders 
are not issued contrary to existing law, and that the President is aware 
of existing law, and would not issue an Executive order which is con- 
trary to such law. 

Under the circumstances, we request you to reliquidate entry, with 
an appropriate refund of duties, under the authority of section 501, 
Tariff Act of 1930, as amended. 


(C.S.D. 79-277) 


Vessel Repair: Dutiability of Costs of Surveys and Inspections Which 
Result in Repairs 


Date: March 21, 1979 
File: VES-13-18-R:CD:C 
103480 JL 


This ruling concerns a petition for remission of vessel repair duties 
assessed under 19 U.S.C. 1466. 


Issues —1. Are the costs of surveys and inspections performed 
dutiable under 19 U.S.C. 1466 when repairs are effected as a result 
thereof? 

2. Are charges made for the transportation of a part of a vessel to 
a location for repairs and its subsequent return dutiable under 19 
U.S.C. 1466? 

3. When dutiable and nondutiable items are combined in one charge 
and there is no information furnished which would support an appor- 
tionment among the items, how must liquidation be effected? 

Facts——The subject vessel was drydocked in October 1977, for 
engine repairs and routine maintenance items such as painting. Bien- 
nial U.S. Coast Guard and ABS surveys were conducted during the 
drydocking period. The company has filed a petition for relief dated 
May 4, 1978, in which expanded explanations were offered on several 
items on which the Regional Commissioner would now grant relief. 
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The only item remaining on which there is a difference of opinion 
as to dutiability is item 29, the shipyard’s invoice dated December 31, 
1977, concerning the crane aft body. Item 29 is broken down into the 
following categories: 

(a) Crane open for inspection. 


(b) Crane removed and taken to shop. Crane hob and hydraulic 
unit dismantled and cleaned. 


(c) Hydraulic unit checked for defects, OK. Sundry jointings 
of a vessel’s spare renewed. 

(d) Parts for job repaired or renewed. 

(e) Parts reassembled taken back aboard ship and installed 
and tested. 

It is the Regional Commissioner’s opinion that items 29a and 29b 
are integral parts of an overall repair operation and therefore dutiable. 
It is the petitioner’s position that item 29a, being an inspection, is 
not dutiable and that because item 29b provides for the transporta- 
tion of the inside components from the ship to a shop within the 
shipyard it is not dutiable. 

Law and analysis—CIE 204/60, dated May 29, 1959, held, among 
other things, that transportation charges incurred during the repair 
of a vessel are not dutiable as costs of repairs. 

CIE 1188/60, dated August 25, 1960, held, among other things, that 
the costs of nondutiable repairs may be remitted provided the charges 
therefor are segregated from the dutiable charges. 

CIE 301/60, dated February 8, 1960, held, among other things, that 
deduction of a prescribed percentage from the cost of repairs effected 
may not be accepted as a segregation of transportation charges and, 
accordingly, the total expense is liable to the duty imposed by the 
vessel repair statute. 

CIE 429/61, dated February 28, 1961, held, among other things, that 
when inspections in the nature of surveys disclose items which result 
in repairs, the charges therefor are dutiable as part of the costs of 
repairs. 

Item 29 on the subject invoice clearly sets out an inspection charge 
for (amount). However, item 29b, while separately stating that the 
crane aft body was removed from the vessel and taken to the shop, 
does not differentiate that charge from the charge for the dismantling 
and cleaning of the hydraulic unit which was necessary in order to 
repair it. In the instant case there is no basis upon which to apportion 
between the dutiable and nondutiable items the charge of (amount) on 
the invoice. Accordingly, the entire charge must be held to be dutiable 
in the absence of more detailed information being furnished by the 
petitioner. 
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Where a survey is undertaken to meet the specific requirements of a 
governmental entity, classification society, insurance carrier, etc., the 
cost is not dutiable even when dutiable repairs are effected as a result 
thereof. Where an inspection or survey is conducted merely to ascertain 
the extent of damages sustained or whether repairs are deemed neces- 
sary, the costs are dutiable as part of the repairs which are accom- 
plished per the holding in CIE 429/61. 

Holding.—Remission of duty on the inspection charge of (amount) 
is not allowed as there is no basis on which to apportion between 
dutiable and nondutiable items. 


(C.S.D. 79-278) 


Vessel Repair: Whether the Foreign Installation of Gantry Cranes 
Aboard an American-Flag Vessel Is Dutiable Under the Vessel 
Repair Statute 


Date: March 28, 1979 
File: VES-13-01-R:CD:C 
103754 JL 


This ruling concerns a request for advice on the dutiability under 
the vessel repair statute, title 19, United States Code, secticn 1466, of 
the installation of certain equipment on an American-flag vessel in a 
foreign shipyard. 


Issues.—1. Is the installation of gantry cranes on an American-flag 
vessel dutiable under the vessel repair statute? 

2. Are modifications to existing structures of a vessel undertaken 
as a result of the installation of gantry cranes dutiable under the 
vessel repair statute? 

Facis.—The inquirer recently awarded a contract to a foreign ship- 
yard to install two gantry cranes aboard a U.S.-flag vessel. Besides 
the installation of the gantry cranes and attendant equipment, such 
as winches and rails, extensive reconfiguration of the vessel is neces- 
sary in order to accommodate the cranes. Prominent among the 
related modifications are: 

1. The front of the wheelhouse will be raised to comply with 
U.S. Coast Guard visibility criteria. 


2. Staterooms on the upper deck at the forward end of the 
wheelhouse will be modified to accommodate the recess necessary 
for the aft end of the crane rails. 





CUSTOMS 


3. Additional furnishings will be installed in the electricians’ 
room located on the second deck, port side, including the reloca- 
tion of six forward most officers’ stateroom berths on the upper 
deck. 


Law and analysis.—Title 19, United States Code, section 1466(a), 
holds in relevant part as follows: 

The equipments, or any part thereof, including boats, purchased 
for, or the repair parts or materials to be used, or the expenses of 
repairs made in a foreign country upon a vessel documented 
under the laws of the United States to engage in the foreign or 
coasting trade, or a vessel intended to be employed i in such trade, 
shall, on the first arrival of such vessel in any port of the United 
States, be liable to entry and the payment of an ad valorem duty 
of 50 percentum on the cost thereof in such foreign country; * * * 

The term “equipment” has been defined as “any portable thing 
that is used for, or provided in, preparing a vessel, whose hull is al- 
ready finished, for service,” quoting the Naval Board of Construction 
in 27 O.A.G.228, (1909). The term “‘addition to the hull” or “fittings 
of the hull’ has been defined as any permanent thing attached to the 
hull which would remain on board were the vessel to be laid up for a 
long period. 27 O.A.G.228, supra. The Court of Customs Appeals has 
ruled, after citing the above opinion, that two elements must be present 
before an article can be regarded as an addition or fitting to a hull: 
The attachment must be permanent and the article must be essential 
to the successful operation of the vessel. Otte v. United States, T.D. 
36489 (Ct. App. 1916). 

Headquarters letter dated November 15, 1977, file 103122, held 
that the installation of a gantry crane aboard a vessel constitutes an 
alteration to the hull and fittings of the vessel and is therefore not 
subject to the duty prescribed in section 1466. It was also held therein 
that the application of a protective coating, including surface prepa- 
ration, to structures which are alterations to the hull is, as a part of 
the alteration, not dutiable. The application of a protective coating 
to parts of the vessel which are not affected by the alterations is con- 
sidered to be a dutiable repair. It also was held that repairs to existing 
ladders are dutiable repairs. The installation of fire extinguishers, 
spare parts, and portable inclined ladders are considered purchases of 
ship’s equipment and as such, dutiable. 

After reviewing the contract specifications submitted by the 
petitioner, in consonance with the above-mentioned ruling of 
November 15, 1977, we are of the opinion that the following items 
are dutiable: (Existing ladders modified, extended, and reused (if 
portable) ; portable ladders and guard railings installed; safety treads 
and welded beads installed on modified ladders which are extended 
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(if ladders are portable); modifications to furniture and furnishings; 
addition of an additional berth with mattress, locker, side chair, 
towel rack (the berth is not dutiable if built-in); reconditioning of 
reused pipe fittings, and valves; any installation of piping which is not 
involved in modification and/or relocation of existing systems; in- 
stallation of portable fire extinguishers; painting to parts of the 
vessel which are not affected by the alteration or made necessary by 
the alteration; spare parts for the winch and crane, new winches; new 
portable furniture items and name plates attached thereto; spare 
parts for new electrical equipment.) 

In summary, those items which constitute alterations to the hull 
and fittings, including the painting of altered objects, are not subject 
to duty; those items which constitute repairs and equipment, in- 
cluding but not limited to those items enumerated above, are dutiable. 

Holding.—1. The installation of gantry cranes and the modification 
of the vessel for their installation as set out in the owner’s specifica- 
tion dated September 20, 1978, and modified by revision No. 1 dated 
September 21, 1978, constitute alterations to her hull and fittings and 
will not be dutiable under the vessel repair statute, 19 U.S.C. 1466. 

2. The modification, repair or repainting of items such as ladders, 
guard rails, pipe fittings, and valves are dutiable as repairs under 
19 U.S.C. 1466 to the extent outlined above. 

3. The installation of additional equipment aboard the vessel such 
as locker, side chair, towel rack, berth shelf, additional berths with 
mattress, portable fire extinguishers, spare parts, other portable 
furniture items with name plates, portable ladders, and guard railings, 
etc., will be dutiable as equipments to the extent outlined above. 


(C.S.D. 79-279) 


Valuation: Dutiable Assist; Includability of Antecedent Costs for 
Research and Development 


Date: October 18, 1978 
File: R:CV:V 
055194 JV 
To: District Director of Customs, Houston, Tex. 52790. 
From: Director, Classification and Value Division. 
Subject: Request for reconsideration of internal advice No. 117/77. 


This is in response to a request for reconsideration of internal advice 
request No. 117/77 dated February 3, 1978, concerning the dutiable 


297-792—79——_5 
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status of certain pattern assists furnished the foreign manufacturer of 
imported photomasks used in the fabrication of integrated circuits 
in the United States. Appraisement of the photomasks was made on 
the basis of constructed value, section 402(d), Tariff Act of 1930, as 
amended. 

Issue-—Whether a dutiable assist was furnished the photomask 
vendor and, if so, at what point in the generation process flow (steps 
1-8) should the value of the assist be determined for duty purposes? 

Facts —By way of background, the specific assist which enables 
the manufacturer to fabricate the photomasks is known as a pattern 
generator tape. The tape, which is supplied by the importer, is de- 
scribed as an ordinary one-half inch magnetic tape that contains 
instructions meaningful to a pattern generator machine which is 
used by the photomask manufacturer to layout and print the desired 
circuit pattern onto blank photomasks. A sequence of steps or develop- 


mental stages precede the generation of the tape. These steps are as 
follows: 


1. Integrated circuit definition. 
2. Integrated circuit logical design. 
3. Integrated circuit electrical design. 
. Integrated circuit topological layout from electrical schemat- 


. Digitizing of integrated circuit topological layouts. 
5. Corrections of digitized data. 


. Conversion of digitized data to D. W. Mann 3000 pattern 
generator data. 


8. Revision of D. W. Mann 300 pattern generator data to 
fit vendor’s photomask manufacturing process. 

The first three steps are involved in determining the desired in- 
tegrated circuit itself and lead to the preparation of an electrical 
schematic circuit diagram. The topological layout results in translat- 
ing from the electrical circuit schematic diagram onto a large sheet 
of paper the components and interconnecting path making up the 
circuit (e.g., a layout suitable for producing integrated circuits). 
Onck the topological layout has been formed, the positions of the com- 
ponents and interconnecting lines are reduced to digital form. The 
digital data is checked for errors and then converted to the format 
of the pattern generator machine. The last step adjusts the formatted 
data to fit the mask vendor’s manufacturing process. 

In its original request, the importer conceded that a dutiable as- 
sist was furnished the photomask vendor. However, it claimed that 
the dutiable assist costs should not have commenced until step 8, 
arguing that steps 1-7 were merely preliminary or antecedent to the 
production of the integrated circuits. On the basis of the information 
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submitted, we concluded that the photomasks could not have been 
produced to their desired specifications unless all of the eight develop- 
mental stages were performed. Consequently, it was held that all re- 
search, design, engineering, and developmental costs (steps 1-8 
inclusive), as well as any other essential costs associated with a partic- 
ular mask level, should be included as dutiable elements of value in 
appraising the imported merchandise. 

Counsel now requests we withdraw our ruling and determine, in- 
stead, that either (1) the importer did not furnish the photomask 
vendor an assist at all or, (2) the value of the assist provided did not 
exceed the costs incurred in steps 7 and 8. 

Law and analysis —As you know, an assist can properly be defined 
to be anything of value, which was acquired by or furnished to a 
foreign manufacturer, producer, or assembler at less than full cost or 
value, which was used to produce an imported article. In considering 
the complex question as to what constitutes an assist, it is necessary 
to remember that all costs of manufacturer must be embraced in the 
determination of constructed value and cost of production. The reason 
to include these costs in the constructed value of the imported article 
is to “derive not the manufacturer’s actual cost, but the actual cost 
of manufacture.” Ford Motor Company v. United States, 29 Cust. Ct. 
553, A.R.D. 9 (1952); Troy Teztiles v. United States, 64 Cust. Ct. 
655, R.D. 11697 (1970). The actual cost of manufacture includes the 
essential expenses for material and labor which go into the cost of 
fabrication. Lionel Trading Company, Inc. v. United States, 24 CCPA 
432, T.D. 48900 (1937). 

The cost of drawings, designs, specifications, patterns, and research 
and development used in the production of imported merchandise are 
such essential expenses in the computation of dutiable value. See 
Ravenna Mosaics Inc. v. United States, 49 Treas. Dec. 699, T.D. 41503 
(1926) ; Lionel Trading Company, Inc. v. United States, supra; Carey & 
Skinner, Inc. v. United States, 3 Cust. Ct. 600, R.D. 4663 (1939); 
Ford Motor Company v. United States, supra; Fergus Imported Cars, 
Inc. v. United States, 52 Cust. Ct. 437, R.D. 10675 (1964); The H. K. 
Ferguson Company v. United States, 59 Cust. Ct. 770, R.D. 11409 
(1967); Troy Textiles, Inc. v. United States, supra; and United States v. 
Border Brokerage Co., Inc., 66 Cust. Ct. 639, A.R.D. 288 (1971). 

On the other hand, the cost of drawings or specifications which 
every buyer must give to a manufacturer is not part of the cost of 
production, and is therefore not treated as an assist. Exbrook v. United ° 
States, 69 Cust. Ct. 225, R.D. 11772 (1972). 

Counsel contends that the pattern generation tapes are nothing 
more than specifications furnished the manufacturer solely to obtain 
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the desired dimensions of the photomasks. Counsel relies on head- 
quarters rulings in decision on application for further review of protest 
No. 4101-6-000062 dated September 28, 1977, and internal advice 
request No. 47/77 dated August 29, 1977, in which we determined that 
certain blueprints and drawings furnished the foreign manufacturers 
of imported piston rings and magnets and shields were merely speci- 
fications of what was desired and that, based on Styles for Boys, Inc., 
James G. Wiley v. United States, 62 Cust. Ct. 772, R.D. 11617 (1969) 
aff’d, 64 Cust. Ct. 857, A.R.D. 272 (1970); and Exbrook, Ine. v. 
United States, supra, should not be treated as dutiable. The primary 
considerations in making these rulings were that each manufacturer 
was capable of manufacturing the imported product without assistance 
from the company ordering the product (importer), and that each 
utilized the drawings solely to obtain the dimensions desired. 

Perhaps the best expression of these rulings can be found in the 
quotation from our decision of September 29, 1977, which reads as 
follows: 

It is our position, after a detailed review of all precedents, that 
what should be controlling is the position of the foreign manu- 
facturer vis-a-vis the drawing received. If the foreign manu- 
facturer does not possess the technical expertise to manufacture the 
ordered item without the drawing/specification, then such a drawing 
would properly be treated as dutiable. However, if the manufacturer 
possessed the requisite technical expertise and treated the draw- 
ings as it would any narrative specifications, then the drawings 
would not be treated as being dutiable. [Italic supplied.] 

Contrary to the importer’s contentions, we do not regard the tapes 
in question as representing nothing more than specifications furnished 
the manufacturer solely to obtain the desired dimensions of the photo- 
masks. In our opinion the tapes are essential, functional, and inte- 
gral tools necessary to the production of the photomasks. While 
the vendor may possess the technical expertise and capability to 
produce a blank photomask or print the desired information thereon, 
it could not bring the photomasks to their condition as imported 
without the tapes. In other words, the photomasks could not have 
been produced by the vendor without incurring the cost of the tapes. 
It is immaterial whether the importer or the manufacturer incurred 
the expense of generating the tapes, since the purpose of the statute 
is to derive the actual cost of manufacture. Ford Motor Company v. 
United States, supra; Troy Textiles Ine. v. United States, supra. 

In Troy Textiles, supra, the court held that the costs of a floral 
design or pattern which was used as a guide in preparing the engraving 
to be made on imported steel rollers were properly part of constructed 
value. It reasoned that the imported rollers could not have been 
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brought to their condition as imported without the pattern being 
present to be used as a guide by the engraver. 

A situation somewhat analogous to that present in the instant case 
can be found in internal advice request No. 96/75, which involved the 
dutiability of certain color transparencies and mechanical drawings 
for use in making color separations. The color separations were etched 
onto a copper cylinder by the importer. The cylinders were then used 
to print a catalog. The decision stated that the color separations 
could not have been produced without incurring the cost of the color 
transparencies and mechanics. Therefore, the cost of the transparen- 
cies should be included as part of the dutiable value of the imported 
merchandise. 

Perhaps the more difficult question is how to determine the value of 
the assist (tape) for duty purposes. In this regard, claimant has con- 
ceded the inclusion of steps 7 and 8 in the dutiable value of the photo- 
masks, but argues that the research, design, and developmental costs 
incurred in steps 1-6 are directly attributable to the generation of the 
integrated circuits and not the photomasks. Therefore, to include these 
antecedent costs in the value of the photomasks would be unreason- 
able as well as inconsonant with the intent of Congress and case law. 
We agree. 

While section 402(d) contemplates an appraisement based on the 
full costs of fabrication, we do not believe that the statue was in- 
tended to require the inclusion of elements of value which are not 
reasonably or directly attributable to the cost of manufacturing the 
imported article. To do so, we believe, would not only contravene the 
intent of Congress and the spirit of the law, but would also lead to the 
assessment of commercially unrealistic values. In construing or inter- 
preting legislative intent, the Customs Courts have consistently held 
that only those costs which are essential or necessary to the cost of 
manufacturing the imported article should properly form area of the 
dutiable value thereof. While the leading cases in this area are pri- 
marily dispositive of the issue of whether the particular time in 
controversy constitutes a dutiable assist, none specifically addresses the 
question of how to quantify or determine the value of the assist 
furnished. Thus, there is no judicial authority which would require or 
compel this office to conclude that these so-called ‘“‘antecedent costs” 
should properly form part of the constructed value of the photo- 
masks. On the contrary, counsel has directed our attention to admin- 
istrative precedents which compel us to conclude otherwise. 

For example, in CIE 1010/40, headquarters was asked to rule on the 
includibility in the dutiable value of imported blueprints of certain 
antecedent costs which directly related to the cost of manufacturing 
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the product (e.g., plant) 1 in the United States. We held that only such 
portion of the surveying, engineering, and architect’s and draftsman’s 
costs as were directly attributable to the production of the blueprint 
should form part of the cost of production thereof. In view of the fact 
that such costs related predominately to plant erection, promotion, 
and the cost of the final product, it was reasoned that no part thereof 
should be attributed to the cost of producing the blueprint unless its 
relation to such production could definitely be established. This was 
so even though the blueprints could not have been made without the 
expenditure of those antecedent efforts. 

Also cited is headquarters ruling of December 2, 1954, in which we 
followed and relied on CIE 1010/40. That ruling involved the dutiable 
status of sketches, drawings, designs, tools and fixtures for use in 
connection with the manufacture of automobiles in the United States. 
The relevant facts, as recited therein, were as follows: 


It appears that the designing of an automobile body normally 
takes from 2 to 3 years. When the preliminary design is decided 
upon, a mockup body, made usually of wood or some other easily 
worked material, is constructed and all necessary modifications 
are made upon the model until the final design is determined. 

The importer decided to have the necessary dies and fixtures 
required to manufacture the component parts of the automobile 
body (the fenders, motorhood, etc.), manufactured in Europe. 
The importer did not design the necessary dies and fixtures, rather 
they shipped to Europe wood patterns of the automobile body 
part and specifications. 

Upon receipt of the wood patterns and specifications, the Euro- 
pean manufacturer prepared preliminary blueprints of the dies 
and fixtures, which he contemplated creating in order to produce 
the desired automobile parts. Before the European manufacturer 
started upon the production of the dies and fixtures, the pre- 
liminary blueprints had to be forwarded to the importer in the 
United States for review by the engineering department. If any 
modifications or corrections were desired by the importer they 
would so notify the European manufacturer and would then 
prepare the final blueprints. 

In addition to furnishing the wood patterns and specifications 
the importer also contemplated furnishing some of the materials 
which would be incorporated in the dies and fixtures manufactured 
in Europe. 


Headquarters determined that the wood patterns and specifica- 
tions furnished by the importer to the manufacturer were not part of 
the cost of producing the imported preliminary blueprints; and further 
ruled that no part of the engineering costs incurred by the importer in 
creating or designing the mockup automobile was properly part of the 
cost of production of the dies and fixtures for the reason that such 
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antecedent costs were attributable only to the final product, the auto- 
mobile body. The decision stated that the article imported was not a 
finished part of the automobile body, but rather a die to make the 
part, noting the principle stated in CIE 1010/40. 

We agree with the claimant that the principle enunciated in CIE 
1010/40 and the ruling of December 2, 1954, is equally applicable to 
the present situation. As in those rulings, the importer here has clearly 
demonstrated that the antecedent costs in question were incurred in 
designing the final product, and were neither reasonably not directly 
attributable to the cost of producing the imported merchandise. 
Therefore, such costs should in no way form part of the constructed 
value of the photomasks. 

Holding.—Our ruling in response to internal advice request No. 
117/77 is amended in part to exclude the costs incurred in steps 1-6 
from the constructed value of the imported photomasks. 


(C.S.D. 79-280) 


Valuation: Cost of Production Basis of Appraisement; Merchandise on 
Final List Manufactured by Subsidiary Corporation; Includability 
of Costs Incurred by Parent Corporation 


Date: January 24, 1979 
File: R:CV:V 
054864 TLL 
To: Area Director, New York Seaport. 
From: Director, Classification and Value Division. 
Subject: Internal advice request No. 16/78. 


This is in reply to the subject internal advice request which con- 
cerns the dutiability of administrative costs and profit incurred in 
Germany on photographic equipment exported from Singapore. 

Issues —(1) Whether a German corporation should be considered 
the statutory manufacturer of cameras manufactured by its subsidiary 
in Singapore? 

(2) Whether various administrative costs incurred by the German 
corporation may properly be included in the cost of production? 

Facts—There are three corporations involved in this transaction; 
the German parent (hereinafter designated Germany), and its two 
subsidiaries located in Singapore (hereinafter designated Singapore) 
and America (hereinafter designated America). These corporations 
are in the business of either producing or selling cameras. The cameras 





38 CUSTOMS 


are manufactured by Singapore in Singapore. The merchandise is 
sold by Singapore to Germany in Germany. The merchandise is then 
sold by Germany to the importer, America. The merchandise is 
shipped directly from Singapore to America. Invoices are sent from 
Singapore on Germany invoice forms. The scheduling of Singapore’s 
production is arranged by Germany. Purchase orders issued by 
America are sent directly to Germany where they are confirmed. All 
payments from America are also sent to Germany. 

The attorney for the importer advises us that technical and financial 
assistance has been furnished by Germany to Singapore but such 
costs are included in the invoice prices to Germany. 

It is established that the final list, T.D. 54521, applies to the sub- 
ject merchandise, and the basis of appraisement is cost of production. 
It is the inquirer’s contention that the administrative cost and profit 
of Germany should not be included in appraising the merchandise 
according to the requirements of section 402a. 

According to the attorneys for the importer the services performed 
by Germany have no relationship to the manufacturing process and 
are as follows: 


1. Marketing—Germany performs marketing research and 
analysis on behalf of America. This service enables America to 
market this merchandise more efficiently in the U.S. market. It 
also alleviates the need for America to perform this type of market 


research in the United States. 

2. Financing.—Germany assists America in financing pur- 
chases of merchandise. Germany assists America in obtaining 
credit lines, and, in fact, performs financing functions for them 
as well. This obviously involves substantial ‘outlays of capital by 
Germany and is compensated for in the markup added on the 
sale of the cameras. 

3. Organization.—Germany provides training for personnel of 
America, and, in many instances, locates management personnel 
who are eventually employed by America. Additionally, Germany 
incurs expenses in making sure that internal auditing procedures 
have been adequately set up for America. 


It is your position that the value proposed by the inquirer does not 
represent a reasonable value. The correct appraisement of the cameras 
should be at the invoice unit values as representing cost of production 
per section 402a(f). 

Law and analysis—Section 402a(f) of the Tariff Act of 1930, as 
amended, provides that the cost of production of imported merchandise 
shall be the sum of: 

(1) The cost of materials of, and of fabrication, manipulation, 
or other process employed in manufacturing or producing such 
or similar merchandise, at a time preceding the date of exportation 
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of the particular merchandise under consideration which would 
ordinarily permit the manufacture or production of the particular 
merchandise under consideration in the usual course of business; 

(2) The usual general expenses (not less than 10 per centum of 
such cost) in the case of such or similar merchandise; 

(3) The cost of all containers and coverings of whatever nature, 
and all other costs, charges, and expenses incident to placing the 
particular merchandise under consideration in condition, packed 
ready for shipment to the United States; and 

(4) An addition for profit (not less than 8 per centum of the sum 
of the amounts found under paragraphs (1) and (2) of this 
subdivision) equal to the profit which ordinarily is added, in the 
case of merchandise of the same general character as the particular 
merchandise under consideration, by manufacturers or producers 
in the country of manufacture or production who are engaged in 


the production or manufacture of merchandise of the same class 
or kind. 


Insofar as the first question presented is concerned, your attention 
is directed to the case of Lionel Trading Co., Inc. v. United States, 
24 CCPA 432 (1937), wherein the court held that where certain 
paper boxes and glass bottles were made by foreign subcontractors 
for the exclusive use of the exporter and the exporter furnished designs 
for the making of the merchandise and the moulds for the making of 
the bottles, that the exporter was the manufacturer or producer 
within the meaning of section 402a(f). In the Lionel case, Lionel, the 
importer, had contracted directly with the exporter for the purchase 
of these boxes and bottles. As a result, the 28 per centum added by 
the exporter to cover its expenses and profit, was properly considered 
dutiable. 

While at first impression the holding of Lionel case would support 
the argument that Germany is the manufacturer, the scope of the 
Lionel case has been tightly construed in more recent court cases. For 
instance see the cases of United States v. Hensel, Bruckmann and Lor- 
bacher, Inc., 39 CCPA 86 (1951) and United States v. Pacific Customs 
Brokerage Co. for Musing Wood Products Co., Inc., 32 Cust. Ct. 675 
(1954), wherein the courts held that the foreign vendors who also 
were the patent holders were not the manufacturers where the record 
established that the manufacturing was done by a separate company 
even though the vendor received a license fee. In the Hensel, Bruck- 
mann case the machines were covered by letters patent granted by the 
United States and owned by the foreign vendor, a Swiss concern. 
The court found that the machines were manufactured in Germany 
upon orders from the foreign vendor who obtained them by shipment 
from the manufacturer for transshipment to importer. The Pacific 
Brokerage case is somewhat more significant in that the court specifi- 
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cally discussed the Lionel case and cited it only for holding that the 
cost of patterns must be included in the cost of production of the 
merchandise. Thereafter, the court stated: 


We are also in agreement with the learned trial court that the 
St. Lawrence company, and not Herve Baribeau, is the manu- 
facturer or producer of the merchandise within the meaning of 
said section. As in the Hensel case, the seller had nothing to do 
with the manufacturing process; he owned the patents and 
transmitted orders for the machines to the producer. That does 
not make him the manufacturer of the merchandise. Nor does 
the fact that he owned certain patterns used in its production. 
As already stated, the cost of the patterns is a part of the statu- 
tory cost of production, but their owner is not necessarily the 
manufacturer. Cf. Ford Motor Company v. United States, supra, 
where the pattern equipment was owned by the importer, and 
Ravenna Mosaics (Inc.) v. United States, supra, where the plans 
and sketches were furnished by the importer. [Italic added.] 


Also, and perhaps more significantly, is the case of United States v. 
Guerlain, Inc., 28 CCPA 200, (1940) which arose 3 short years after 
the Lionel case. In Guerlain the importer was the sole distributor in 
the United States of perfumes and toilet preparations which it pur- 
chased from Guerlain of Paris. The imported bottles were manu- 
factured by certain bottle manufacturers located in France who sold 
the bottles to Guerlain of Paris. Therein, the court specifically stated: 


Although it is true that in the instant case the bottle manu- 
facturers, Pochet and Baccarat by a ‘“‘gentlemen’s agreement,” 
sell bottles to such concerns only as are approved by the Societe 
Guerlain of Paris, and although it may be true that Societe 
Guerlain of Paris owns design patents for the bottles here in- 
volved, those facts, in our opinion, in view of the other facts and 
circumstances of record, hereinbefore set forth, are not of suffi- 
cient importance to warrant a holding that the Societe Guerlain 
of Paris is the manufacturer and producer of the involved bottles, 
within the purview of section 402(f), supra. 

We have given careful consideration to the arguments pre- 
sented here by counsel for the Government, but are of opinion, 
as was the trial court and the appellate division of the Customs 
Court that Pochet and Baccarat are the manufacturers and pro- 
ducers of the involved bottles within the purview of section 402(f), 
supra. 


Consequently, it is our understanding of these court cases that as 
long as a company physically produces merchandise, that is, incurs 
the normal production costs, it will be considered for purposes of 
section 402a(f) to be the producer/manufacturer. The fact that an 
assist has been furnished or that the manufacturer is related to or 
controlled by the foreign seller would not be controlling as long 
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as the manufacturer/producer was not legally considered to be a 
subcontractor. 

Insofar as the second question raised is concerned, the courts are 
very clear that in calculating cost of production distributor’s costs 
and profits accruing subsequent to the manufacture of the goods are 
not dutiable even in those circumstances where the country of manu- 
facture and exportation are the same. See, for example, United States 
v. British Cars & Parts, Inc. et al., 47 CCPA 115 (1960), wherein the 
court stated: 

Section 402(f) provides that cost of production shall be the 
sum of four numbered items. Items (1) and (2) relate to general 
costs or expenses which may or may not be those incurred in 
connection with the particular merchandise imported, and there 
is no express statement as to the country to which those items 
relate. Item (3) relates to the cost of preparing ‘the particular 
merchandise under consideration,” packed ready for shipment to 
the United States and is thus clearly the actual cost of such 
preparation in whatever country it takes place. Item (4) which 
relates to a profit computed on the basis of items (1) and (2), 
is specifically based on the profit ordinarily added in the country 
of manufacture. We agree with the importer that it hardly seems 
logical that Congress intended profit to be computed on the basis 
of what is ordinarily done in one country, i.e., where the goods 
are produced, yet base the cost of materials, fabrication, and 
general expenses on what is done in another. Items (1), (2), 
and (4) is expressly limited to the country of manufacture, 
items (1) and (2) should logically be regarded as relating to that 
country also. 

In accord, see John V. Carr & Sons, Inc. v. United States, 50 Cust. 
Ct. 388 (1963) where the court held that distributor’s markup did not 
represent either a cost, expense, or profit involved in the manufacture 
of the goods or a cost, charge, or expense incidental to place them in 
condition, packed ready for shipment to the United States. Therefore, 
the costs which occur in the United States are not properly part of cost 
of production. 

Internal Advice No. 185/76 dated April 18, 1977, R:CV:V 541419 
JAS, has been cited as the authority for dutying German expenses 
and profits. This case relates to a different provision of law from the 
instant case and we do not consider it to be relevant. 

Please note however that application of this ruling presupposes that 
any assists furnished by Germany to Singapore have been fully 
accounted for in the cost of production figures of Singapore. 

Holding.—(1) Singapore is the country of manufacture. 

(2) The German administrative expenses relating to expenses which 
occur in the United States are not part of the cost of production. 
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(C.S.D. 79-281) 


Classification: Ladies’ High-Wedge Sandals With Canvas Uppers 


Date: January 25, 1979 
File: CLA-2:R:CV:MA 
055409 c 


Re decision on application for further’ review of protest No. 30017 
000303. 


District Director or Customs, 
Seattle, Wash. 98104: 


Dear Str: This protest was filed on November 11, 1977, against 
your decision in the liquidation on September 16, 1977, of entry No. 
132735 dated April 5, 1976, at the port of Seattle, Wash. 

This ruling concerns the tariff classification of certain footwear 
manufactured in Taiwan. 

Facts —The footwear involved is described as style No. 11299 
ladies’ high-wedge sandals, canvas uppers, 3 pce vamp, sizes 6-10. 

The footwear was classified in liquidation under the provision for 
other footwear which is over 50 percent by weight of fibers and rubber 
or plastics with at least 10 percent by weight being rubber or plastics 
and having uppers of which not over 90 percent of the exterior surface 
area is rubber or plastics, in item 700.60, Tariff Schedules of the 
United States (TSUS), and dutiable at the rate of 20 percent ad 
valorem. 

Pursuant to schedule 7, part 1, subpart A, headnote 3(b), TSUS, 
this footwear was appraised on the American selling price of Bertlyn 
style 1298 whose value for appraisement purposes is $4.50 less 2 per- 
cent per pair, net packed. 

The protestant claims that the instant footwear is classifiable under 
the provision for footwear with soles of material other than leather 
and uppers of vegetable fibers in item 700.70, TSUS, and dutiable at 
the rate of 7.5 percent ad valorem. His claim is based on a letter from 
the U.S. Customs Service, dated December 15, 1976, holding that 
certain ladies’ high popsi sandals manufactured in Taiwan are classi- 
fiable under item 700.70, TSUS. 

You maintain that the instant footwear is not covered by the cited 
letter because that letter does not describe the footwear which is the 
subject of this decision. 

Issue.—Did the letter issued by the U.S. Customs Service to the 
protestant on December 15, 1976, actually cover the footwear which 
is the subject of this protest review decision. 
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Law and analysis —Our letter to the protestant, dated December 15, 
1976, contained a physical description of the footwear involved but 
made no mention of the style number. The original inquiry from the 
protestant, dated April 16, 1976, contained the following description 
of the footwear: 

Style No. 11299 
Ladies’ high popsi sandals—canvas upper with vinyl lining, 
jute-covered platform, and wedge heel with EVA sponge sole. 

The letter to the protestant stated that the sample had been 
weighed and found to contain approximately 58 percent by weight of 
wood and lead. This percentage by weight of wood and lead would 
exclude such footwear from classification under item 700.60, TSUS. 

We note that the footwear which is the subject of this decision is 
not the same as that covered by the cited letter because the “Invoice 
Details for Footwear,’’ Customs form 5523, submitted by the manu- 
facturer covering style No. 11299, indicates that the controverted 
entry-covered footwear which was over 50 percent by weight of fibers 
and rubber or plastics with at least 10 percent by weight being rubber 
or plastics and there was no mention that the footwear had been 
weighted with lead. 

Holding.—Inasmuch as the footwear covered by the controverted 
entry was not the same as that which was the subject of our letter 
dated December 15, 1976, to the protestant, the protest should be 
denied in full. 


(C.S.D. 79-282) 
Classification: Combination Telescope-Microscope 
Date: January 26, 1979 
File: CLA-2:R:CV:MA 
055345 SST 


To: District Director of Customs, Detroit, Mich. 48226. 
From: Director, Classification and Value Division. 


Subject: Reconsideration of internal advice request No. 101/78 con- 
cerning the classification of a combination telescope/microscope 
and a toy book/safe bank. 


Reference is made to the above internal advice request in which 
headquarters ruled that a plastic book which opens to a safe bank and 
a plastic pocket-size telescope-microscope were both classifiable as 
toys in item 737.95, Tariff Schedules of the United States (TSUS). 
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This request for a reconsideration of our ruling, insofar as the pocket 
tele-microscope is concerned, asks that we classify the article in ques- 
tion under the provision for magnifiers, in item 708.85, TSUS. 

In support of this position, our attention was brought to the fact 
that similar articles—opera glasses of cheap construction which pro- 
vided slight magnification, a flimsily constructed tele-microscope 
called the (name) (headquarters ruling 040652 DW of August 7, 
1975)—have been classified as magnifiers even though they were of 
poor quality and not designed for serious or professional use. 

In consideration of the above, we agree that this article is more 
appropriately classifiable under the provision for magnifiers, in item 
708.85, TSUS. 


(C.S.D. 79-283) 


Vessel Repairs: Whether an Electrical Fire Was Caused by a Casualty 
or by Normal ‘“‘Wear and Tear” 


Date: January 31, 1979 
File: VES-13-18-R:CD:C 
103341 MKT 


This ruling concerns the petition for remission of duties assessed on 
foreign repairs made to the (name of vessel). 


Issue-—Whether a casualty or normal wear and tear caused a fire 
which damaged the electrical distribution board panel of the (name 
of vessel). 

Facts —On May 4, 1976, while at anchor in Subic Bay, Philippines, 
the (name of vessel) experienced a fire in the switchboard engine room 
which damaged the electrical distribution board panel. Petitioner 
alleges that the cause of the fire was due to an unbalanced condition 
on the line side of the switchboard, bringing about a higher inrush of 
voltage than the designated voltage, causing the current to jump 
from phase to phase breaking through to ground. Petitioner further 
alleges that while atmospheric conditions contribute to this condition, 
the primary cause is brought about by an extremely high voltage 
buildup on the line side of the circuit, due to an imbalance on the 
load side. All circuits were destroyed on the line side but not on 
the load side. U.S. Navy personnel at the naval ship repair facility in 
Subic Bay repaired the damage using spare parts from the vessel. 

Law and analysis —Title 19, United States Code, section 1466(b) 
(19 U.S.C. 1466(b)), provides for remission of duty on foreign repairs: 

“Tf the owner or master of such vessel furnishes good and 
sufficient evidence that— 

(1) such vessel, while in the regular course of her voyage, 

was compelled by stress of weather or other casualty, to put 
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into such foreign port and purchase such equipments or make 
such repairs, to secure the safety and seaworthiness of the 
vessel to enable her to reach her port of destination; * * *.” 

Evidence in the form of a letter from the master to the vice president 
of the (name of corporation), dated May 14, 1976, labeled item 4E, 
establishes that the repairs were required for the seaworthiness of the 
vessel. The essential question is what was the cause of the fire which 
damaged the electrical distribution panel of the vessel and whether 
that cause constitutes a casualty justifying remission of duties. 

In interpreting the word ‘casualty’ used in the relief provisions of 
title 19, United States Code, section 258, the predecessor to section 
1466 of title 19, the Customs Service has ruled that “* * * unless 
it is established by the evidence that a fire was caused by the poor 
condition of the vessel, it should be assumed that the fire is the result 
of a casualty.”” (ORR ruling 511-70). 

The Regional Commissioner argues that the petitioner does not 
sufficiently identify the cause of the damage to the electrical panel; 
therefore, either wear and tear to the panel or a negligent act at the 
panel may be the actual cause of the damage. However, no evidence 
establishes the actual condition of the panel prior to the fire. Further- 
more, no evidence indicates that negligence on the part of any crew- 
member caused or contributed to the damage. Even if the evidence 
established crew negligence, the Customs Service has ruled that neg- 
ligence, except the negligence of a responsible member of the crew, 
or crewmembers’ neglect over an extended period of time, is grounds 
for relief (CIE’s 1827/58, 119/59, 935/60, and 1391/60). 

In the absence of any evidence of the condition of the vessel’s elec- 
trical panel prior to the fire, or of the negligence of a responsible mem- 
ber of the crew, we shall rule in accordance with the presumption 
stated in ORR 511-70. 

We need not reach the issue of whether or not the foreign repairs 
warrant remission pursuant to section 1466(b) (2) on the grounds that 
personnel from the naval ship repair facility in Subic Bay made re- 
pairs to the electrical distribution panel using spare parts from the 
vessel. Our finding that a casualty caused the damage to the elec- 
trical distribution panel is dispositive of the case. 

Holding.—As there is no evidence that the fire in the electrical dis- 
tribution board panel of the (name of vessel) was caused by normal 
wear and tear or by crew negligence, the repairs to the panel are con- 
sidered to have been necessitated by a “casualty,” within the meaning 
of section 1466. The duty on the cost of these repairs is accordingly 
remitted. 
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(C.S.D. 79-284) 


American Goods Returned: Whether a Foreign-Made Aircraft Has 
Been Substantially Transformed Into a Product of the United 
States 

Date: February 2, 1979 
File: CLA-2:R:CV:MSP 
055352 EM 


Re: decision on application for further review of protest. 


District DirEcToR oF Customs, 
Miami, Fla. 33131. 


Dear Sir: This protest was filed against your decision in the liqui- 
dation of (entry number) of August 17, 1977. 

Issue——The issue presented is whether a previously imported 
French-made aircraft is regarded as having been substantially trans- 
formed into an American product by being outfitted and equipped 
with American-made precision engines and other essential avionics 
instrumentation systems and furnishings while it was in the United 
States, so that it now may be reimported free of duty, after having 
been exported to Venezuela, as a product of the United States under 
item 800.00, TSUS. 

Facts.—A foreign-made aircraft was previously imported into the 
United States in a “green” condition, being equipped with only two 
passenger seats and temporary avionics. While in the United States, 
the plane was subjected to extensive repair work, which consisted of 
installing two new American-made engines, an auxiliary power unit, a 
new braking system and tires, and finally, a permanent avionics in- 
strumentation package. Interior furnishings consisting of seats and 
carpeting, etc., were also installed, and the plane’s exterior airframe 
was given a coat of paint. 

The plane was subsequently exported to Venezuela after a period of 
some 10 years service in the United States, and it is now proposed to 
reimport the aircraft after 1 year abroad as a returned American prod- 
uct free of duty under item 800.00, TSUS. 

Protestant’s position.—Protestant takes the position that the exten- 
sive manufacturing processes performed on the aircraft while in the 
United States, amounting to about 81 percent of the total value of the 
aircraft upon reentry, resulted in “substantially transforming” a 
foreign into a U.S. product for tariff purposes. Alternatively, it is 
contended that the doctrine of ‘‘constructive segregation” continues 
to remain viable under item 800.00, TSUS, and due allowances should 
be made under item 800.00, TSUS, for the American-made components 
installed in the aircraft, on the basis of their separate indentities. 
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Law and analysis —As stated in PRD 75-16, and cases cited there, 
based on facts similar to those submitted herein, the mere finishing of a 
substantially complete article, which in its imported condition has al- 
ready reached the stage where its final identity is established, generally 
does not constitute a substantial transformation. The installation of 
the various American components in the foreign aircraft, including 
engines, avionics, and furnishings, did not effect a substantial trans- 
formation of the imported plane, sufficient to destroy its identity as a 
foreign-made aircraft of a given design. In this respect, and for com- 
parison, see McDonnell Douglas Corp. v. United States, C.D. 4692, 
where the construction of galleys in an American-made aircraft in a 
foreign country, was held to constitute an advance in value and condi- 
tion, sufficient to preclude the duty-free reentry of the plane into the 
United States under item 800.00, TSUS. 

With respect to the application of the doctrine of constructive 
segregation under the theory presented by the protestant on the facts 
submitted herein, in the absence of a solid legal precedent to the 
contrary, the separate identities of the component parts assembled 
into the foreign aircraft imported into the United States for that 
purpose, are merged out of existence by the assembly. All that remains 
is the single entity of the foreign aircraft and when exported and 
reimported the aircraft retains its foreign designation. This more 
reasonable application of the law and tariff interpretation prevents 
the application of any segregation of parts theory in the described 
circumstances. 

Conclusion.—For the above reasons, we are of the opinion that the 
imported foreign-made aircraft would be ineligible for subsequent 
item 800.00 tariff treatment as a returned American product, and it 
remains dutiable on total value when returned to the United States. 
Therefore, you are hereby directed to deny the protest in full. 


(C.S.D. 79-285) 
Classification: Alpha Particle-Emitting Foil Used in Smoke Detectors 


Date: February 16, 1979 
File: CLA-2:R:CV:MSP 
055447 TJB 
District Director, 
U.S. Customs SERVICE, 
Chicago, Ill. 60607. 
Dear Sir: This ruling concerns your request for internal advice, 
No. 00162, on the classification of Americium-241 alpha foil imported 
from England. 
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Issue.—Whether the article in question, Americium-241 alpha foil, 
chiefly used in smoke detectors as a material with a high emission 
efficiency, is classifiable under (a) the provisions for other sound or 
signaling apparatus and parts thereof in item 685.70, Tariff Schedules 
of the United States (TSUS), dutiable at the rate of 4 percent ad 
valorem; or (b) under the provision for chemical elements, isotopes, 
and compounds usefully radioactive in item 494.50, TSUS, entitled 
to duty-free entry. 

Facts—Americium-—241 alpha foil is described as an alpha particle- 
emitting foil combining a high integrity of containment with high- 
emission efficiency. It emits only alpha low-energy X and gamma 
radiation with no beta radiation. Radioactive material, in a gold 
matrix, is contained between a gold-palladium alloy face and a silver 
backing. The front face of the foil is thick enough to retain completely 
the Americium—241 but thin enough to allow efficient emission of the 
a-radiation. In the manufacturing process, a small billet consisting 
of an intimate mixture of americium oxide and pure gold is sintered 
and then hot forged in a silver case with a gold-palladium alloy face, 
which, with repeated rolling of this composite, produces a continuously 
welded metal strip. The active layer is confined between inactive 
borders and is protected by a thin gold alloy face. This foil can be 
formed or cut into various shapes to suit a variety of applications and 
is normally supplied in lengths of 100 centimeters. 

Law and analysis—The attorneys for the exporter contend that, 
“Ttem 494.50 had its genesis in paragraph 1749, Tariff Act of 1930 
(and is therefore) duty free. Paragraph 1749 provided for radium, and 
salts of, and radioactive substitutes.”’ In this respect, we concur that 
item 494.50, TSUS, was derived from paragraph 1749, Tariff Act of 
1930, and that the language has been changed. However, we do not 
agree that Americium—241 alpha foil (which may have been classified 
under paragraph 1749, Tariff Act of 1930) is properly classifiable under 
item 494.50, TSUS. 

In ORR ruling 200-69, (abstracted as T.D. 69-77(17)) which 
considers the classification of radium-beryllium neutron sources, it is 
stated that the capsule used to store the radium sulfate-beryllium, 
“does not appear to be a unique container but the standard device 
employed in the handling and transportation of radioactive material 
of this nature.’”’ It is contended that “the container used to encapsu- 
late the Americium—241 is a standard-type device employed in the 
handling and transportation of radioactive material of this nature.” 
This, when considered, directly contradicts the intent and purpose 
of ORR ruling 200-69 with respect to the proper classification of such 
containers. 
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It is the opinion of this office that the foil constitutes more than a 
simple chemical element, isotope, or compound. It is a self-contained, 
manufactured unit, which, in its present state, is ready to be mounted 
in a metal holder for use in smoke detectors. Internal advice 187-77, 
ORR ruling 45-70, ORR ruling 374-69, and CIE 736/66 (abstracted 
as T.D. 66-23(14)) noted. 

Conclusion.— Accordingly, since the Americium-241 alpha foil is in 
fact a finished article, and that there is no provision in the tariff 
schedules for such manufactures or articles of chemicals, it is the 
opinion of this office that item 494.50, TSUS, is not applicable. Also, 
by reason of ORR ruling 374-69, classification in item 685.70, TSUS, 
is also precluded. 

In consideration of the inclusive language of the tariff schedules and 
ORR ruling 374-69, it is our opinion that the subject merchandise is 
classifiable in item 709.66, TSUS, as parts of apparatus based on the 
use of radiations from radioactive substances, dutiable at the rate of 
6 percent ad valorem. 


(C.S.D. 79-286) 


Classification: Whether Waxing and Oiling a Concrete Statuette After 


Removal From the Mold Constitutes Decoration 


Date: February 22, 1979 
File: CLA-2:R:CV:MSP 
058448 TJB 
District Director or Customs, 
First and Marion Streets, 
Seattle, Wash. 98714. 


Dear Sir: This ruling concerns your request for internal advice No. 
00163, on the classification of statuettes of concrete or cement rep- 
resented as having been carved and to be imported from Canada 
(IA No. 163/78). 

Issue——Whether the processing applied to a concrete sculpture or 
statuette of a beaver on a rock, after having been removed from its 
mold, waxed, and then polished, constitutes ‘decoration’ for purposes 
of tariff classification in item 511.71, Tariff Schedules of the United 
States (TSUS), which provide for articles of concrete, decorated. 

Facts —The article in question is composed of concrete or cement 
which has been molded into the form of a beaver situated upon a rock. 
The cement statuette has been waxed or oiled and this oily applicant 
has migrated into the cement thus imparting a polish or luster to the 
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surface of the statuette. In addition, irregularities or indentations 
appearing on the surface of the article resulting from the mold process 
have been partially filled in with a white wax which is intended to ac- 
centuate or delineate the irregular features on the statuette. The 
application of such organic coatings is intended to simulate the appear- 
ance of a hand carved soapstone sculpture. 

Law and analysis.—There is little precedent which directly addresses 
the question of what kinds of processing constitute decoration of 
concrete articles. It is, however, well understood that articles which 
are painted, colored, or embellished with fancy or ornamented carving 
as a result of any added step in manufacturing are * * * decorated. 
(CIE 1755/66 Re ornamental concrete garden articles.) 

In ORR ruling 368/70 (which considers the classification of concrete 
wall panels), it is stated, ‘‘Decorations are usually added embellish- 
ments or ornamentations performed as a separate step in the manu- 
facture of articles.” This same ruling also defines some factors which 
must exist in order for an article to be classified as not decorated. 
Specifically, after having been removed from a mold, the * * * “touch- 
ing up (products) in order to remove irregularities * * * sandblasting 
and washing in acid do not result in embellishments and products 
subjected to such treatments would not be decorated.” 

In considering whether or not glass jars were decorated in Will & 
Baumer Candle Company, Inc., v. United States, 21 Cust. Ct. 149, C.D. 
1146 the Customs Court held that, ‘‘* * * to bring an article within 
the meaning of the term ‘decorated’ or ‘ornamented’ it must be m- 
creased in beauty by the addition of something becoming or orna- 
mental.’’ Unlike the merchandise which was classified in ORR 368/70, 
the subject articles are treated to accent their irregularities, not to 
remove them. The oiling and waxing process to which the concrete 
statuettes are submitted after having been removed from their respec- 
tive molds does enhance their aesthetic beauty and attractiveness. 

Conclusion.—It is the opinion of this office that the processing de- 
scribed results in embellishments to the surface of the statuette which 
must be considered ‘‘decorations” since there is imparted to the article 
a more attractive appearance which it did not possess after having 
been removed from the mold. Accordingly, the concrete statuette of a 
beaver situated upon a rock is classifiable as a decorated article of 
concrete in item 511.71, TSUS, and dutiable at the rate of 13.5 percent 
ad valorem. 
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(C.S.D. 79-287) 


Conditionally Free Merchandise: Articles Exported to a Foreign 
Manufacturer Pursuant To Lease Agreement; Consideration 
Sufficient To Support a Lease 


Date: February 26, 1979 
File: CLA-2:R:CV:MSP 
061069 LB 


District Director or Customs, 
Michigan Avenue, 
Detroit, Mich. 48226. 


Dear Sir: This ruling concerns your January 9, 1979, request for 
internal advice on the classification of certain molds used in the 
manufacture of plastic pipe fittings, which are being reimported from 
Canada (IA No. 6/79). 

Issue.—Whether these molds are to be accorded duty-free treatment 
under item 801.00, Tariff Schedules of the United States (TSUS), 
as articles having been exported to a foreign manufacturer pursuant 
to a lease agreement. More specifically, whether a reduced initial 
purchase price for merchandise and a contractual leaseback agreement 
are sufficient consideration to support a lease between subsidiary 
companies, in the absence of any additional compensation. 

Facts ——This matter concerns molds used in the manufacture of 
plastic pipe fittings which are used in the construction industry. Pipe 
fittings were manufactured from the same molds in both the United 
States and Canada. 

The molds were produced by a Canadian parent company who 
used them to produce fittings there, and then sold the molds to the 
company’s American subsidiary, also a manufacturer of plastic pipe 
fittings. Duty was paid on the molds when they were imported into 
the United States. The molds were used by the American subsidiary 
and then exported back to the parent company in Canada for use 
there. The molds were reexported from Canada to the same American 
subsidiary, and were entered free of duty under item 801.00, TSUS. 

A question arose regarding the propriety of allowing duty-free 
entry, since there was no lease in evidence. The parties argue that a 
lease agreement was part of the original contract of sale, and state 
that although no specific compensation was paid the American sub- 
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sidiary, consideration sufficient to support the lease is present in the 
form of a lowered initial sale price between the related companies. 
No documentary evidence of a lease agreement has been presented. 
Law and analysis —Item 801.00, TSUS, provides: 
Articles, previously imported, with respect to which the 
duty was paid upon such previous importation, if (1) 
reimported without having been advanced in value or 
improved in condition by any process of manufacture 
or other means while abroad, after having been ex- 
ported under lease to a foreign manufacturer, and (2) 
reimported by or for the account of the person who im- 
ported it into, and exported it from, the United States... Free 

There is no question that, with one exception, all of the elements 
required for duty-free entry under item 801.00, TSUS, have been 
satisfied. The existence, and sufficiency, of a lease agreement remains 
unsettled. 

We have previously ruled that a written lease is not required by 
law or regulation to support the free entry of articles under item 
801.00, TSUS, although a written lease would be the best evidence 
to support the free entry claim. In the absence of a written lease, it 
is incumbent upon the importer to provide evidence to the satisfaction 
of Customs officers that an oral lease was effective at the time of 
exportation. In order to show this, other documentary evidence may 
be presented for each importation to prove that the lease provision of 
item 801.00, TSUS, was satisfied (CLA-2:R:CV:S 0402251, dated 
June 10, 1975). 

In this instance, the importer would best be advised to produce 
the original contract of sale which is alleged to contain the lease 
agreement relied upon. Production of the contract containing a lease- 
back provision as a condition of sale, could be sufficient proof of a lease. 

Once a lease is established, the issue of compensation to support 
the lease remains. We have recently ruled (CLA-2:R:CV :MSP 058779 
DL, dated January 12, 1979), that parties may enter into a valid 
lease for purposes of item 801.00, TSUS, even though the lease is 
for a nominal sum. 

The consideration supporting a lease need not be monetary in nature, 
but may be in the form of an act or the promise to perform an act 
which is not illegal, and which the promising party is not already 
legally obliged to do. In this case, a provision in the contract of sale 
which binds the American subsidiary to lease the molds back to the 
parent after sale is sufficient consideration if, as is claimed, the sale 
could not have been consummated without the leaseback agreement. 
There would be further support for a finding of adequate considera- 
tion for the lease if the molds were sold at a reduced price, but even 
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absent proof of that claim, a sales contract conditioned on leaseback 
would be sufficient, given the relationship between the parties. 

Conclusion.—Accordingly; if the contract of sale contained a “‘spe- 
cific agreement and understanding” regarding a leaseback provision 
as is stated by the importer’s counsel, the last element of item 801.00, 
TSUS, could be satisfied and duty-free entry could be permitted 
upon compliance with the Customs regulations, even though the lease 
is for a nominal sum. 





General Notice 


Customhouse Brokers 
Notice of October 1979 Customhouse Broker’s Examination 


AGENCY: U.S. Customs Service, Treasury Department. 


SUMMARY: Pursuant to 111.13(b) of the Customs Regulations 
(19 CFR 111.13 (b)), the October 1979 examination for a Customhouse 
broker’s license would normally be scheduled to be given at each district 
office on October 1, 1979, the first Monday in October. Because of the 
observance of the Jewish Holiday of Yom Kippur, the October 1979 
Customhouse Broker Examination has been scheduled for Thursday, 
October 4, 1979. All Customs districts will be so notified. 


EFFECTIVE DATE: 7/30/79 


FOR FURTHER INFORMATION CONTACT: Bylle Patterson, 
Operations Officer, Planning, Resource Utilization and Evaluation 
Branch, Duty Assessment Division, Office of Operation, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229; 
202-566-8651. 
Dated: July 23, 1979. 
Wituiam T. ArcHey, 
for the Commissioner of Customs. 


[Published in the Federal Register, Aug. 30, 1979 (44 F.R. 44639)] 
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ERRATUM 


In Customs Buuuetin, volume 13, No. 27, dated July 4, 
1979, delete (C.A.D. 1227) from the front cover and pages 92 
and 93. 

In Customs Buiuetin; volume 13, No. 28, dated July 11, 
1979, delete page 44 and page 45 at the top. Page 45 should read: 
C.A.D. 1228. 
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United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James LL. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 
Senior Judge 


Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 


Tentative Dockets 


Outside New York, N.Y. 
of the 
U.S. Customs Court 


To implement the authority conferred upon the chief judge of the 
U.S. Customs Court by 28 U.S.C. 253(b) and 256(a), and for the 
convenience of parties in requesting trials or oral arguments of dis- 
positive motions at places other than New York City, there is set 
out below a list of tentative dockets, arranged according to the 11 

56 





CUSTOMS COURT 57 


Judicial Circuits of the United States, showing the months for which 
trials or oral arguments of dispositive motions may be requested 
within each Judicial Circuit at any place where a U.S. District Court 
is located. 

In addition, upon request of a party showing that the interests of 
justice, economy or efficiency will be served, the chief judge may 
designate a trial to be held, or an oral argument of a dispositive 
motion to be heard, at a time or place different from those which are 
listed below. 

Requests for trials or oral arguments of dispositive motions at 
places other than New York City must be served and filed in accord- 
ance with the time periods specified in, and the other provisions of, 
rule 9.1 of the rules of the U.S. Customs Court, and should be ad- 
dressed, with a copy to all other parties, to: 


Clerk of the Court, 

United States Customs Court, 
One Federal Plaza, 

New York, N.Y. 10007 


After receipt of a request for a trial or oral argument of a dispositive 
motion at a place other than New York City and any responses to the 


request, the chief judge may issue an order. The order, which will set 
the place and date of, and designate a judge to preside at, the trial 
or oral argument, will be issued to the parties by the clerk of the 
court at least 15 days before the scheduled date, or such shorter time 
as the chief judge may deem reasonable. 

These procedures and the tentative dockets set out below will 
become effective October 1, 1979, and will continue thereafter until 
changed. 

Dated at New York, N.Y. 

This the first day of June 1979. 

JosEerH E. LoMBARDI, 
Clerk of Court. 


Federal Judicial Circuit Months 
FIRST: (Maine, Massachusetts, New Hampshire, March September 
Rhode Island, Puerto Rico) 
SECOND: (Connecticut, New York, Vermont) April October 
THIRD: (Delaware, New Jersey, Pennsylvania, February August 
Virgin Islands) 
FOURTH: (Maryland, North Carolina, South Caro- January July 
lina, Virginia, West Virginia) 
FIFTH: (Alabama, Florida, Georgia, Louisiana, January July 
Mississippi, Texas, Canal Zone) 
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Federal Judicial Circuit Months 

SIXTH: (Kentucky, Michigan, Ohio, Tennessee) May November 

SEVENTH: (Illinois, Indiana, Wisconsin) May November 

EIGHTH: (Arkansas, Iowa, Minnesota, Missouri, June December 
Nebraska, North Dakota, South Dakota) 

NINTH: (Alaska, Arizona, California, Guam, Hawaii, February August 
Idaho, Montana, Nevada, Oregon, Washington) 

TENTH: (Colorado, Kansas, New Mexico, Oklahoma, April October 
Utah, Wyoming) 

DISTRICT OF COLUMBIA March September 


Custom Rules Decision 
(C.R.D. 79-12) 


FRUEHAUF CORPORATION, PLAINTIFF, v. UNITED STATES, DEFENDANT’ 


Court No. 78-7-01295 


Opinion and Order on Defendant’s Motion io Compel Discovery 


[Defendant’s motion denied.] 


(Dated July 12, 1979) 


Webster & Chamberlain, Esqs. (Christopher L. Hartwell, Esq., of counsel) for 
the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, 
Attorney in Charge, Field Office for Customs Litigation, Jerry P. Wiskin, trial 
attorney, Esqs., for the defendant. 


Newman, Judge: Defendant has moved in accordance with rule 
6.5(a) for an order compelling plaintiff to further respond to certain 
written interrogatories directed to plaintiff on March 6, 1979, con- 
cerning which plaintiff has interposed objections. Under all the facts 
and circumstances, and for the reasons indicated below, defendant’s 
motion is denied. 

The relevant background affecting this application is as follows: 


On August 10, 1978, defendant moved to dismiss the instant action 
on the ground that it purports to cover two protests that were pre- 
viously summoned by plaintiff in court No. 77-11-04640, in contra- 
vention of 28 U.S.C. 1582(d).! Concurrently, defendant moved for 
severance and dismissal in court No. 77—11-04640 on the ground that 
the action was filed untimely respecting one of the protests covered by 


128 U.S.C. 1582(d), so far as pertinent, reads: “Only one civil action may be brought in the Customs Court 
to contest the denial of a single protest.” 
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the summons. In court No. 77-11—04640, plaintiff cross-moved for 
dismissal of that entire action on the ground that it was filed prema- 
turely (viz, prior to denial of the protests). By an order entered on 
November 20, 1978, defendant’s motion for severance and dismissal 
of court No. 77-11-04640 was denied and plaintiff’s cross-motion 
to dismiss that entire action was granted. Additionally, defendant’s 
motion to dismiss the present action was denied by another order 
entered on November 20, 1978. 

In opposition to defendant’s present motion, plaintiff contends that 
by interrogatories numbered 2 through 9, to which plaintiff has ob- 
jected, defendant is attempting to inquire into matters relating to the 
court’s jurisdiction that were previously adjudicated by my orders on 
November 20, 1978. Interrogatories numbered 2 through 9 seek to 
ascertain facts concerning the maintenance of records by plaintiff rela- 
tive to the requests for accelerated disposition received by the Customs 
Service respecting protest Nos. 28096-001206 and 28097-000075. 
Plaintiff relies upon the doctrines of collateral estoppel and the law of 
the case to preclude the inquiry sought by defendant. 

In support of its motion, defendant argues that my jurisdictional 
ruling of November 20, 1978, in the present case was not a final order 
and was “without prejudice”; that the court should, in its discretion, 
decline to apply the “law of the case” doctrine where jurisdictional 
questions are presented; and that jurisdictional questions may be 
raised at any stage of the proceedings. 

The nub of the issue is whether defendant’s interrogatories 2 through 
9, which admittedly inquire into factual matters germane only to the 
jurisdictional questions previously adjudicated in court No. 77-11- 
04640 and in the present action, are now relevant. 

While this court may, at any stage of the proceedings, entertain 
jurisdictional challenges predicated upon new grounds not previously 
adjudicated,’ “the practice of the courts generally to refuse to reopen 
what has been decided” (Messenger v. Anderson, 225 U.S. 436, 444 
(1912) is applicable here. Cf. Delaware Watch Co., Inc. v. United States, 
64 Cust. Ct. 659, R.D. 11698, 311 F. Supp. 1320 (1970). Moreover, 
it must be recognized that under the salutary principles of res judicata 
and collateral estoppel, defendant is precluded from relitigating the 
same jurisdictional issue heretofore determined by the prior final 
judgment in court No. 77-11-04640, dismissing the action as pre- 
mature. See 1B ‘‘Moore’s Federal Practice’ (2d ed. 1974) §§ 0.401, 


2 Defendant concededly does not seek to urge a new ground for lack of jurisdiction. The disputed interroga- 


tories concern requests for accelerated disposition mailed to the Customs Service, which were previously 
involved in the motion for severance and dismissal in court No. 77-11-04649. 
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0.405, 0.409[6], 0.445. For an excellent analysis of the doctrines of 
res judicata and collateral estoppel see an opinion by Chief Judge Re 
in Nichols & Company, Inc. v. United States, 80 Cust. Ct. 26, C.D. 
4734, 447 F. Supp. 455 (1978), aff'd, 66 CCPA—, C.A.D. 1217, 586 F. 
2d 826 (1978). And see Judge Maletz’ comprehensive discussion of 
collateral estoppel in reappraisement cases in J. EL. Bernard & Co.; 
Inc. v. United States, 66 Cust. Ct. 545, R.D. 11739, 324 F. Supp. 496 
(1971). 

Finally, in support of its position, defendant points out that the 
words ‘‘with prejudice” were stricken out of plaintiff’s proposed order 
denying defendant’s motion to dismiss in this action, and thus er- 
roneously infers that the denial of its motion was “without prejudice.” 
Such inference is totally unwarranted. Plainly, a court’s order directing 
denial of a motion to dismiss need not expressly state ‘with prejudice” 
to have that effect. If an order were intended to be ‘without prejudice,” 
the court explicitly so indicates, and thereby does not leave such 
matter to inference. 

Under the present posture of this case, it is clear that interrogatories 
2 through 9 have no present or prospective relevance, and hence no 
purpose would be served by requiring plaintiff to further respond. 
Accordingly, it is hereby OrpERED, ApJupGED, and Drcreep that 
defendant’s motion to compel discovery is denied. 


3 While collateral estoppel has been held to be inapplicable to classification (United States v. Stone & 
Downer Co., 274 U.S. 225 (1927)), in court No. 77-11-04640, the only issue adjudicated by the dismissal 
was jurisdiction. 
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Judgments of the United States Customs 


Court in Appealed Cases 
Juxy 13, 1979 


Appeal 78-8.—United States v. A. N. Deringer, Inc.—Broru, Sra- 
SONING Base, YEAST Extract—ApMIssion REFUSED—FEDERAL 
Foop, Drue anp Cosmetic Act, VIOLATION OF—LIQUIDATION, 
Vatipity or.—C.D. 4732 affirmed March 15, 1979 (C.A.D. 1220). 

Appeal 78-16.— United States v. Hugo Stinnes Steel and Metals Co.— 
Cotp Roiiep Street SHerts—SuprpLEMENTAL Duty—PREs!- 
DENTIAL PROCLAMATION 4074—ExEmpTion—Customs Court’s 
Scope or Review—Summary JupemMent.—C.D. 4753 affirmed 
June 7, 1979 (C.A.D. 1226). 
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Appeal to United States Court of - 


Customs and Patent Appeals 


Appeal 79-26.—Voss International Corp. v. United States —AssBEstos 
CEMENT PipE—LeEcauity oF Spectra Dumpine Dutres—ANTI- 
puMPING Act—CurrENcY Fiuctuation—PurcHasE PriczE— 
Summary JupGmMEent. Appeal from C.D. 4801. 


In this action plaintiff-appellant challenges the legality of special 
dumping duties assessed under the Antidumping Act of 1921, as 
amended (19 U.S.C. 160 et seq.), against certain asbestos cement pipe 
imported from Japan in 1972. Plaintifl’s complaint consists of two 
causes of action. In the first cause of action plaintiff contends that the 
U.S. Tariff Commission’s (now the International Trade Commission) 
determination of injury was procedurally invalid under 19 U.S.C. 
160(a). The Customs Court held that it was valid and entered sum- 
mary judgment for defendant-appellee as to that cause of action. Voss 
International Corp. v. United States, 78 Cust. Ct. 130, C.D. 4698, 432 
F. Supp. 205 (1977). In the second cause of action plaintiff challenges 
the amount of special dumping duties assessed against the involved 
merchandise. The Customs Service ascertained the foreign market 
value as defined in 19 U.S.C. 164 and the purchase price as defined in 
19 U.S.C. 162 and assessed the duties in an amount equal to the differ- 
ence as required by 19 U.S.C. 161. Plaintiff claimed that the purchase 
price utilized by Customs was not the proper purchase price as defined 
by section 162 but that the proper purchase price was the price that 
plaintiff agreed to pay for the merchandise prior to the time of impor- 
tation. Under the terms of the agreement, the price was subject to 
renegotiation in the event the Japanese yen was devalued after the 
date of the agreement. The parties entered into a supplemental agree- 
ment which provided that the actual price which plaintiff was required 
to pay would be determined by a condition subsequent, i.e., the pos- 
sible devaluation of revaluation of the Japanese yen. The price plaintiff 
eventually paid was not the price set forth in the basic agreement 
because the value of the Japanese yen subsequently changed. 

The Customs Court held that the price plaintiff paid or agreed to 
pay for the merchandise was not the “purchase price” for purposes 

Gt 
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of section 162 because it was not a price paid or agreed to be paid 
“prior to the time of exportation” and that the supplemental agree- 
ment between plaintiff and the seller with regard to the then existing 
floating or revaluation of Japanese yen may not form a basis for 
the determination of the purchase price since it was an agreement 
to pay an amount to be determined after the date of exportation. 
Accordingly, the action was dismissed. 

It is claimed that the Customs Court erred in rendering judgment 
for appellee in both causes of action and in failing to render judgment 
for appellant in either cause of action; in not finding and holding in the 
first cause of action that the then U.S. Tariff Commission’s (here- 
inafter ““Commission”’) determination of injury was ultra vires and, 
therefore, null and void; in not finding and holding in the first cause 
of action that the Commission exceeded its statutory authority by 
entertaining the abstention of a participating Commissioner in order 
to achieve a tie vote; in not finding and holding in the first cause of 
action that, with regard to the Commission, Congress equates partici- 
pating with voting; in not finding and holding in the first cause of 
action that the Commission and the Secretary of the Treasury have 
each violated the procedures required of notice and reporting by 19 
U.S.C. 160(a) when said notice and report of the Commission’s 
determination of injury states that said affirmative determination was 
achieved because one Commissioner “‘did not participate in the 
determination” when, in fact, he was present and participated in all 
of the proceedings that resulted in the determination; in not finding 
and holding in the first cause of action that appellee is collaterally 
estopped from arguing the validity of the Commission’s injury de- 
termination when the court had previously granted appellee’s alter- 
native motion grounded on if this “court rules that the Tariff Com- 
mission determination in question was, in fact, invalid * * *,” to 
remand this case to the Commission; in not finding and holding in the 
second cause of action that the price at which appellant agreed to 
purchase the merchandise in question was agreed to prior to the time 
of exportation of said merchandise; in rendering judgment in both 
causes of action contrary to the weight of evidence and contrary 
to law. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

R. E. CuHaseEn, 


Commissioner of Customs. 


eee 


In the Matter of: 
CrrtainjNovetty GuassEs 


Investigation No. 337-TA-55 


ComMIssION DETERMINATION AND ORDER 


The US. International Trade Commission conducted an investiga- 
tion under the authority of section 337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), of alleged unfair methods of competition 
and unfair acts in the unauthorized importation into or sale in the 
United States of certain novelty glasses' by reason of the alleged 
infringement of common law trademarks, unlawful copying of trade 
dress, and false designation of origin, the effect or tendency of which is 
to destroy or substantially injure an industry, efficiently and economi- 
cally operated, in the United States. On June 27, 1979, the Commission 
determined that there is a violation of section 337? and ordered that 
novelty glasses which copy the trade dress of complainants’ glasses be 
excluded from entry into the United States.® 

The purpose of the Commission determination, order, and opinions 
are to provide for the final disposition of the Commission’s investi- 
gation of certain novelty glasses. 


1 These are plastic tumblers used to serve beverages. Each has a compartment at the bottom of the glass 
which contains either a small game, such as roulette, or rocks (called ‘“‘On the Rocks’’). 

2 Chairman Parker found no violation of sec. 337 in this investigation. 

3 Commissioner Moore, in addition to finding violation on the basis of unlawful copying of trade dress, also 
found violation on the basis of infringement of common law trademarks and false designation of origin. 


66 





INTERNATIONAL TRADE COMMISSION NOTICES 67 


Determination 

Having reviewed the record compiled in this investigation, including 
(1) the submissions filed by the parties, (2) the recommended determi- 
nation of the administrative law judge, and (3) the transcript of the 
public hearing before the Commission on June 14, 1979, the Commis- 
sion on June 27, 1979 (Chairman Parker dissenting), determined— 

1. That with respect to both respondents in investigation No. 337- 
TA-55 there is a violation of section 337 of the Tariff Act of 1930, as 
amended, in the importation into and sale in the United States of 
certain novelty glasses by the owner, importer, consignee, or agent of 
either, the effect or tendency. of which is to substantially injure an 
industry, efficiently and economically operated, in the United States; 

2. That the appropriate remedy for such violation is to direct that 
novelty glasses manufactured abroad which unlawfully copy the trade 
dress of complainants’ novelty glasses be excluded from entry into the 
United States; 

3. That, after considering the effect of such exclusion upon the 
public health and welfare, competitive conditions in the U.S. economy, 
the production of like or directly competitive articles in the United 
States, and U.S. consumers, such novelty glasses should be excluded 
from entry; and 

4. That the bond provided for in subsection (g)(3) of section 337 


of the Tariff Act of 1930 be in the amount of 482 percent ad valorem, 
f.o.b. Hong Kong. 


Order 

Accordingly, it is hereby ordered— 

1. That novelty glasses manufactured abroad which unlawfully 
copy the trade dress of complainants’ novelty glasses are excluded 
from entry into the United States; * 

2. That every 6 months complainants provide to the Commission 
information, including, but not limited to affidavits and samples, 
as to whether they are continuing to use the trade dress, as described 
in note 4, below; 


4 Complainants’ trade dress consists of the following: 

These glasses are tumblers (approximately 334 inches in height and 3}4 inches in diameter) made of a clear 
plastic or acrylic substance and constructed with a false bottom. Inside the false bottom is either a colorful 
facsimile of a gambling game or rocks. Those glasses with a game bear a label describing the enclosed game 
(“Craps,”’ “Big Six,” “Roulette,” or “Jackpot’’) in block-type lettering approximately three-fourths of an 
inch in height. Those glasses with the false bottom filled with rocks bear the label “On the Rocks” in the 
same lettering design and of the same size as the game-type glasses. The lightweight cardboard boxes (ap- 
proximately 7 $ inches by 7% inches by 35 inches) in which the game-type glasses are sold hold four glasses 
and utilize a black background with color, photographic reproductions of the enclosed glasses. The color 
photographs are of the glasses from the side and top perspectives. 

Exhibits of complainants’ trade dress, which the Commission considered in arriving at its determination, 
may be examined at the Office ofthe Secretary during official business hours. Photographs of complain- 
ants’ trade dress will be sent to the Customs Service in order to facilitate the administration of this order. 
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3. That the novelty glasses ordered to be excluded from entry are 
entitled to entry into the United States under bond in the amount of 
482 percent ad valorem, f.o.b. Hong Kong, from the day after this 
order is received by the President pursuant to section 337(g) of the 
Tariff Act of 1930, as amended, until such time as the President noti- 
fies the Commission that he approves or disapproves this action, but, 
in any event, not later than 60 days after such date of receipt; 

4, That this order be published in the Federal Register and that this 
order, and the opinions in support thereof, be served upon each party 
of record in this investigation and upon the U.S. Department of 
Health, Education, and Welfare, the U.S. Department of Justice, the 
Federal Trade Commission, and the Secretary of the Treasury; and 

5. That the Commission may amend this order at any time. 

By order of the Commission. 

Issued: July 11, 1979. 

Kenneti R. Mason, 
Secretary. 


In the Matter of 
Certain Rotary Scrapine Too.us 


Investigation No. 337-TA-62 


Notice or AMENDMENT TO THE SUPPLEMENTED COMPLAINT AND 
Notice or INVESTIGATION 


Upon consideration of motion docket Nos. 62-1, 62-2, and 62-4; 
as certified to the Commission by the administrative law judge (“ALJ’’) 
on April 16, 1979, together with addendum thereto dated May 29, 
1979, and the supporting documents filed by the complainant and the 
Commission investigative attorney, and the ALJ’s recommendation 
of April 16, 1979, that the supplemented complaint and notice of 
investigation be amended, the Commission is ordering: 

(1) The addition of the following new respondents to the supple- 
mental complaint and notice of investigation: 

Bandwagon, Inc. Eastman Sales Corp. 


54 Industrial Way 15 Industrial Park 
Wilmington, Mass. 01887 Waldwick, N.J. 07463 
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(2) The addition of the following new respondents to the notice of 


investigation: 


Boo Ping Industrial Co., Ltd. 

First Floor, No. 38, Lane 194 

Pao Ping Road 

Yeng Ho, Taipei, Taiwan 

V. Lee Industrial Co., Ltd. 

Sixth Floor, 21-1, Lane 216 

Chung Shiao East Road, Sec. 4 

Taipei, Taiwan 

Long Lee Industrial Co. 

17 Ashley Road 

Fourth Floor 

Kow-Loon, Hong Kong 

Best Associates Inc. 

10th Floor No. 32, Te Hui Street 

Taipei, Taiwan 

Elegant Worldwide Co., Ltd. 

Fourth Floor 

117 Sec. 2 

Fu Hsing South Road 

Taipei 106, Taiwan 

Trans Sun (Taiwan) Corp. 

G.P.O. Box 749 

Taipei, Taiwan 

Robin & Leslie Company, Ltd. 

P.O. Box 68-1952 

Taipei, Taiwan 

Chun Her Machinery Industrial 
Co., Ltd. 

141-1 Ho Ping Road 

Taipei, Taiwan 

Fuerza International Co., Ltd. 

6/F, No. 247-1, Sec. 3 

Chung Hsiao East Road 

Taipei, Taiwan 


Pay-N-Pak 

1209 South Kent Avenue 

Kent, Wash. 98031 

Belknap Hardware 

P.O. Box 32900 

Louisville, Ky. 40232 

Bishop Hardware 

214 North Walnut Street 

Springfield, Ill. 62702 

Bradlees 

No. 1 Bradlee Circle 

Braintree, Mass. 02184 

Pamida 

8800 “F’” Street 

Omaha, Nebr. 68124 

Test Rite Products 

34-50 Linden Place 

Flushing, N.Y. 11354 

Collins Trading Company, Ltd. 

350 Fifth Avenue 

New York, N.Y. 10018 

Miramar Corporation, Ltd. 

129, Second Floor, Sec. 1 

Chung Shan North Road 

Taipei, Taiwan 

Golden Mean Trading Co., Ltd. 

Room 1201 Everest Building, 
12th Floor 

241-243, Nathan Road 

Kowloon, Hong Kong 


(3) The supplemented complaint be amended to show new sub- 
paragraph (d) replacing previous subparagraph (d) to section V on 
page 8. 


(d) Other actions—In addition to the above, suit has been in- 
stituted recently in Federal Court in New York against Fay 
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Products, Inc., alleging patent infringement and unfair competi- 
tion. A copy of said ‘complaint is included as exhibit H(e). Action 
has also been instituted in the same court against Lomart In- 
dustries, Inc., a domestic infringer. Such action is in preparation, 
but not ‘yet filed. Counsel has also been retained in Maryland to 
bring similar action against C.V.I. Industries, Inc. It is not yet 
fully known whether or not C.V.L.’s products are imported 
(in whole or par ‘t) or of domestic manufacture. Counsel has also 
been consulted in California regarding alleged infringement by 
companies there (both domestic ‘and importing 2 Counsel may be 
retained concerning certain interference with business in foreign 
jurisdictions (such as the United Kingdom by Colonial). 

(4) The supplemented complaint be amended to show the following 

sentences at the end of paragraph 34 on page 18: 

See comparative chart illustrating by year_and category (a) 
““Roto-Stripper Products” and (b) “Non-Roto-Stri ipper Products” 
as to production, sales, inventory, labor cost and profitability. 
Said chart is filed as exhibit M. 

(5) The supplemented complaint be amended to add the following 
new subparagraph after the material added by (3) above. 

(e) Supplemental information.—All defendants in the Nylo 
matter (in the U.S. District Court in Connecticut) have defaulted 
on the issue of validity and infrmgement. The matter is proceeding 
on the issue of unfair competition and damages. 

Thompson has initiated action in the Federal courts (Connecti- 
cut) against Caldors, a major regional discount chain, for patent 
infringement and unfair competition. 


(6) The motion (motion No. 62-1) be denied insofar as it pertains 
to the addition of Marco Hardware and Caprice Products as respon- 
dents. 

(7) The Secretary serve a copy of the Commission notice and the 
Commission action, order, and opinion upon each party of record to the 
investigation and upon the U.S. Department of Justice, the U.S. 
Department of Health, Education, and Welfare, and the Federal 
Trade Commission. 

Copies of the ‘(Commission Action, Order, and Opinion” are avail- 
able to the public during official working hours at the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436; telephone 202-523-0161. 

By order of the Commission. 

Issued: July 13, 1979. 

Kenneth R. Mason, 
Secretary. 
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In the Matter of 
Certain Coat Hancer RINGS 


Investigation No. 337-TA-70 


Noticr or INVESTIGATION 


Notice is hereby given that a complaint was filed with the US. 
International Trade Commission on June 6, 1979, and amended on 
June 25, 1979, under section 337 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1337), on behalf of the International Coat Hanger Manu- 
facturing Co., 11785 Cardinal Circle, Garden Grove, Calif. 92642, 
alleging that unfair methods of competition and unfair acts exist in the 
importation into the United States of certain coat hanger rings, or in 
their sale, by reason of the alleged coverage of such coat hanger rings 
by the claim of U.S. Letters Patent No. 3,208,708. 

The complaint, as amended, alleges that the effect or tendency of 
the unfair methods of competition and unfair acts is to substantially 
injure an industry, efficiently and economically operated in the United 
States. Complainant requests (1) exclusion from entry into the United 
States, except under bond, of the imports in question during the period 
of the investigation, and (2) permanent exclusion from entry into the 
United States of the imports in question after a full investigation. 

Having considered the complaint, as amended, the Commission 
on July 3, 1979, OrpERED THaT— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), an investigation be instituted to 
determine whether there is, or there is reason to believe that there is, 
a violation of subsection (a) of this section in the unlawful importa- 
tion of certain coat hanger rings into the United States, or in their 
sale, by reason of the alleged coverage of such coat hanger rings by 
the claim of U.S. Letters Patent No. 3,208,708, the effect or tendency 
of which is to substantially injure an industry, efficiently and eco- 
nomically operated, in the United States; 

(2) For the purpose of this investigation so instituted, the follow- 
ing are hereby named as parties upon which this notice of investiga- 
tion shall be served: 

(a) The complainant is— 

International Coat Hanger Manufacturing Co. 
11785 Cardinal Circle 
Garden Grove, Calif. 92642 

(b) The respondents are the following companies alleged to be 

involved in the unauthorized importation of such devices into the 
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United States, or in their sale, and are parties upon which the com- 
plaint, as amended, shall be served— 

Nagel Manufacturing Co. 

9100 United Drive 

P.O. Box 9386 

Austin, Tex. 78757 


Consolidated Automotive 
P.O. Box 1047 
Austin, Tex. 78767 


Beverly Coat Hanger Co. 
500 Indiana Street 
San Francisco, Calif. 94107 

(c) Jo Ann Miles, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, is hereby named Commission 
investigative attorney, a party to this investigation; and 

(3) For the investigation so instituted, Chief Administrative Law 
Judge, Donald K. Duvall, U.S. International Trade Commission, 701 
E Street N.W., Washington, D.C. 20436, shall designate the presiding 
officer. 

Responses must be submitted by the named respondents in ac- 
cordance with section 210.21 of the Commission’s ‘‘Rules of Practice 
and Procedure,” (19 CFR 210.21). Pursuant to section 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
the amended complaint. Extensions of time for submitting a response 
will not be granted unless good and sufficient cause is shown. 

Failure of a respondent to file a timely response to each allegation in 
the amended complaint and in this notice may be deemed to constitute 
a waiver of the right to appear and contest the allegations of the 
amended complaint and this notice, and to authorize the presiding 
officer and the Commission, without further notice to the respondent, to 
find the facts to be as alleged in the amended complaint and this 
notice and to enter both a recommended determination and a final 
determination containing such findings. 

The complaint, as amended, is available for inspection by interested 
persons at the Office of the Secretary, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436, and in the 
Commission’s New York City office, 6 World Trade Center, New York, 
N.Y. 10048. 

By order of the Commission. 

Issued: July 13, 1979. 

KeEnneEtTH R. Mason, 
Secretary. 
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[TA-406-5] 
Anuyprovus Ammonia From THE U.S.S.R. 
Notice of Investigation and Hearing 


Investigation instituted.—F ollowing receipt of a petition on July 11, 
1979, filed on behalf of 12 U.S. producers and 1 U.S. distributor of 
anhydrous ammonia, the U.S. International Trade:Commission on 
July 18, 1979, instituted and investigation under section 406(a) of the 
Trade Act of 1974 (19 U.S.C. 2436) to determine, with respect to 
imports of anhydrous ammonia provided for in items 417.22 and 
480.65 of the Tariff Schedules of the United States which are the 
products of the Union of Soviet Socialist Republics (U.S.S.R.), 
whether market disruption exists with respect to merchandise produced 
by a domestic industry. Section 406(e)(2) of the Trade Act defines 
market disruption to exist within a domestic industry if “imports of an 
article, like or directly competitive with an article produced by such 
domestic industry, are increasing rapidly, either absolutely or rela- 
tively, so as to be a significant cause of material injury, or threat 
thereof, to such domestic industry? 

Public hearing.—A public hearing in connection with this investiga- 
tion will be held in Washington, D.C. at 10 a.m., e.d.t., on Wednesday, 
August 29, 1979. The hearing will be held in the hearing room, U.S. 
International Trade Commission Building, 701 E Street NW., Wash- 
ington, D.C. All parties will be given an opportunity to be present, to 
produce evidence, and to be heard at the hearing. Requests to appear 
at the hearing should be received in writing in the Office of the Secre- 
tary of the Commission not later than 5 p.m., Friday, August 24, 1979. 

Written statements.—Interested parties may submit statements in 
writing in lieu of, and in addition to, appearing at the public hearing. 
A signed original and 19 true copies of such statements should be 
submitted. To be assured of their being given due consideration by the 
Commission, such statements should be received not later than Mon- 
day, September 10, 1979. 

Inspection of petition —The petition filed in this case is available for 
public inspection at the Office of the Secretary, U.S. International 
Trade Commission and at the New York City office of the Commission 
located at 6 World Trade Center. 

By order of the Commission: 

Issued: July 19, 1979. 

Kenneta R. Mason, 
Secretary. 
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